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ARTHUR H. RICE BROWARD COUNTY
RICE CHAD PUGATCH BAR ASSOCIATION

KENNETH ROBINSON

PUGATCH RON COHEN Recognizes 100% Membership Club
o Qo

CRAIG PUGATCH

ROBINSON RICHARD B. STORFER

BRENT CHUDACHEK Billing, Cochran, Lyles, Mauro & Ramsey, PA.

STO RFER RILEY W. CIRULNICK Brinkley Morgan

MICHAEL KARSCH Broad & Cassel
& COHE N RONALD LEWITTES Buchanan Ingersoll & Rooney PC
RICHELLE LEVY Burr & Forman LLP
ATTORNEYS AT LAW GEORGE ZINKLER III Catri, Holton, Kessler & Kessler PA.
Chimpoulis, Hunter & Lynn, P.A.
Coast to Coast Legal Aid of South Florida
Cole, Scott, and Kissane

**For firms with 5 attorneys or more**

Abramowitz, Pomerantz, & Morehead, PA.

Colodny Fass
Conrad & Scherer, LLP
Cooney Trybus Kwavnick Peets, PLC
Doumar, Allsworth, Laystrom, Voigt, Wachs & Adair, LLP
Ferencik, Libanoff, Brandt, Bustamante, & Goldstein, P.A.
Fowler, White, Burnett, PA.
Gladstone & Weissman, PA.
Goldstein Law Group
Gray Robinson, PA.
Haliczer, Pettis & Schwamm, PA.
Johnson, Anselmo, Murdoch, Burke, Piper & Hochman, PA.
Keller Landsberg PA

Kelley Uustal
Lender/ Creditor Rights Kim Vaughan Lerner LLP
Bankruptcy & Insolvency Kirschbaum, Birnbaum, Lippman & Gregoire, PLLC
Commerecial Litigation Kiupnick, Campbell| ?gae'fn:‘aef;;fn slama,
Foreclosure and Banking Litigation Lawcraft
Real Estate Law Firm of Gary M. Singer, PA.
Commercial Transactions and Corporate Law Law Offices of Sheldon J. Schlesinger, PA.
Labor Relations and Employee Benefits Legal Aid Service of Broward County
Civil Rights Defense MacLean & Ema

May, Meacham & Davell, PA.

Employment and Discrimination Litigation
Mclntosh, Sawran & Cartaya, PA.

Arbitration, Trial, and Appellate Practice - i
Moraitis, Cofar, Karney & Moraitis

Rogers, Morris & Ziegler, LLP

) ) Roig Lawyers
101 N.E. Third Avenue, Suite 1800,

Ft. Lauderdale, FL 33301 Schlesinger Law Offices, PA.
954-462-8000 -954-462-4300 Walton, Lantaff, Schroeder & Carson, LLP
www.rprslaw.com Wicker, Smith, O’'Hara, McCoy and Ford, PA.
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letter from the president

The first thing I must do is
thank Carey Fischer, a 40-year
member of the Broward County
Bar Association, for his fine
work on the piano for the 2016
Installation Banquet. Carey has
played for us for years and his
efforts often go unnoticed. I take
full responsibility for that and
extend him a hearty thank you
for his performance for the past
dinners. Next year, | promise to
make sure that the piano has keys
that actually function!

f
Charles A. ]l’!ojrehead 11 )
As I noted last month, The Florida

Bar has taken the position that for-profit referral services should be
reconstituted and endorsed. They have passed amendments to Rule
4-7.22 (which we had opposed by resolution) and will file the proposed
Rule changes with the Supreme Court by the time you read this.

We intend to make our own filing within the 30 days allowed by the
Court’s ruling and we will make our filings electronically available on
the BCBA website.

As Constitution Day approaches, the Broward County Bar Association
prepares for a signature event in conjunction with Florida Power &
Light as well as other fine sponsors. I encourage you to not only
sponsor the event but also to attend as it is an excellent outreach to the
community and sends the right message, not only to our constituents
but also the public at large.

By the time you read this, Dale Ross will have retired and a new judge
will take his place who is unknown as of this writing. There are several
Circuit Court seats up for election. You should do your constitutional
duty by voting both in the primary as well as the general election in
November and try and educate members of the public.

Next month, I’ll be back to you on the specifics of our filings with the
Florida Supreme Court on the issues discussed above and hopefully
have a move in schedule for the new courthouse.
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Professional Association

D. David Keller, Founding Shareholder

Best Lawyers in America - Legal Malpractice
Defended more than 400 legal malpractice claims
Approved counsel for many legal malpractice insurers
AV rated - Martindale-Hubbell

Florida Super Lawyers 2010-2016

Top Lawyer - South Florida Legal Guide

Past President, ABOTA, Fort Lauderdale

Federation of Defense and Corporate Counsel

Raymond L. Robin, Managing Shareholder

Former Clerk to the Honorable Joseph Nesbitt of
the Third District Court of Appeal of Florida
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federal trial and appellate courts.

Admitted to Florida state and federal courts and
the United States Supreme Court.
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letter from the young lawyers’ president

The Young Lawyers Section hosted its
first ever Town Hall Meeting on August
4,2016. With almost 40 people in at-
tendance, it was a huge success. In ad-
dition to the election of Brooke Latta as
a Director of the Board and the passage
of amendments to the YLS By-Laws,
we also discussed our upcoming calen-
dar of events and the various YLS com-
mittees. We explained to those in at-
tendance what we had planned through
December and we also sought sugges-
tions from those in attendance. There
were some fantastic ideas for programs

e and activities exchanged which I par-
Todd _ T ticularly would like to share.

Craig Novek, of Bienenfeld, Lasek and Starr Financial, had an idea to increase
membership and raise awareness of YLS for non-members. We’re going to call
it “Bring a Buddy” and we will encourage members to bring non-members to
certain events throughout the year. At select events, we will offer member pricing
for non-members, provided these non-members are invited by and accompany a
current BCBA/YLS member. One of the missions of the YLS is to integrate all of
the young lawyers in Broward County into the legal community in order to pro-
mote professionalism, provide educational opportunities to young lawyers, and to
help the community through pro bono and other charitable activities. With more
members, we can do more for our community and put on even better program-
ming for our members.

Another concept that was suggested by many members is something we have been
trying to put together for years — going to local high school and middle schools to
talk to kids in our community about being a lawyer and various legal issues they
may face. Things like: texting and driving, social media, interactions with law
enforcement, consequences of a criminal record, legally binding documents and
credit, “sexting” and the importance of voting. There are many misconceptions
about lawyers and we would like to address them while educating students about
the different types of lawyers and legal work. If we can make a positive impact
on the life of just one of these kids, this endeavor will be more than worth it. This
activity will be organized through our Outreach Committee and if anyone is in-
terested in making a real impact on the young lives in our community, I implore
you to get involved.

For those who could not make it to the Town Hall Meeting, we are always open to
suggestions for ideas. We are looking to improve the quality of our programming
and the benefits we afford to our members. Please contact me if you have any
ideas or suggestions and on behalf of the entire YLS, we look forward to seeing
you at our next event.

SEPTEMBER 2016 | 7




ALL-NEW JAGUAR XE

BRITISH PERFORMANCE.
PROPER PRICE.

INTRODUCING THE XESPORTS SEDAN Jacuan ELITECARE

With elegant design, exceptional handling, and an available BEST IN CLASS
240 hp V& engine, the XE is everything you expect from the COVERAGE

new generation of British performance. And with the protection S YEARS 50,000 MILES

of Jaguar EliteCare, our Best-in-Class coverage, it comes with

everything you need to rule the roads.” Graciously, of course. & i okiste i Wit

MSRP from $34.900! % Complimentary Scheduled Maintenance

Meet the new generation of Jaguar at vour local Jaguar Retailer,

% 24-Hour Roadside Assistance

@ Jaguar InControl* Remote & Protect™
Alpine Jaguar

6606 N Andrews Ave

Fort Lauderdale

9545987900

www.alpinejaguar.com

THE ART OF PERFORMANCE

2017 Jaguar XE R-Sport shown. "Supgply of 2017 XE 25t at MSRP af $34.900 |z limited. All prices shown are Manulacturer's Suggoeited Retall Price. Excludes $995 destination/Mandling
charge, Lax, Wtle, license, and rolasiler foes, all due &t signing, and oplionsl equipinaent, Rétaler price, termd and wehicle availability may vary. Sea vour local suthorized Jaguar Retailler for
debails. "Class is cars sodd by luoury aulomobile Brands and claim is baded on total package of warranty, maintonance and other coverage programs. For complete details regarding Jaguar
EliteCare coverage, visit JAGUARUSA COM, call 1800 4 JAGUAR of visit wour local Jaguar Retailer. & 2006 JAGUAR LAMD ROVER NORTH AMERICA, LLC




CREATED

FOR LAWYERS,

BY LAWYERS

The only insurance company that was created by The Florida Bar!

«Rated “"A” Excellent by A.M. Best «Free Risk Management Hotline

»10% Discount for Board «Personal Service That
Certified Attorneys No One Can Match

L Florida Lawyers Mutual

INSURANCE COMPANY

Call or visit us online today! flmic.com | 800.633.6458
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REAL PROPERTY
MEMORIAL SEMINAR

':|J'=-| sizpridd by The Brenvard Bar Foundation, [

Foursomes & Sponsorships Still Available

29TH ANNUAL CHARITY GOLF TOURNAMENT

The Broward County Bar Association Young Lawyers Section is proud to
announce 4KIDS of South Florida as its charitable beneficiary for the 29th Ty EATS AVAILABLE
Annual Charity Golf Tournament! All tournament and event related ON 50 S s AV
proceeds will be donated directly to 4KIDS of South Florida.

Time: 8:30 am - 3:00 pm
Saturday, October 29, 2016
8:00 a.m. Shotgun Start Cost: $95 BCBA Members & $125 Nonmembers
Jacaranda Golf Club
Includes: Continental Breakfast, Lunch, Seminar and
$150 Single Player Seminar Booklet. 5.5 (1 Ethics) CLE Credits

Venue: BCBA Conference Center

For seminar agenda and registration:

Jolfey Hebewald atjhogewald@mmaps.cont www.browardbar.org/calendar

Stacy Weissman at stacy@haroldweissmanpa.com. 1
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Constitution Day Reception and Reading

by Alan Bryce Grossman

On September 15, 2016, the Broward County Bar Association will present the third annual Constitution Day Reception and Reading. The
event is sponsored by FPL as a day to “reflect on the purpose and content” of the Constitution, says Juliet M. Roulhac, Esq., of Corporate
External Affairs for FPL. Ms. Roulhac adds that our Constitution is “globally considered to be one of the best examples of a prototype for

creating and maintaining a democracy, human and civil rights.”

Community luminaries will bring key excerpts of the Constitution to life through live readings. Attendees at the event will enjoy hearing
Ft. Lauderdale High School’s choir performing patriotic favorites, along with refreshments and sharing the celebration with friends and

neighbors.

If the Declaration of Independence was the agreement of the American people to create a
strong union, then the Constitution is the blueprint by which the three branches of govern-
ment build a common framework of laws governing society and ensuring the protection of
basic individual liberty.

In this important election season, this is a prime opportunity for everyone interested in
keeping the growth of our nation in a positive direction to be reminded of the strong base of
laws upon which our nation was founded and our rights are protected. What we celebrate on
Constitution Day is the rock of laws upon which this country thrives and the beauty of the
Constitution’s language in honoring our citizenship in this great nation.

The celebration will be held at the Hyatt Regency 66 Pier Top beginning at 5:30 pm. For

more information or to sponsor or register for this event, visit www.browardbar.org/calendar.

Sponsorship opportunities are available. For more information, contact Lauren Riegler at
954-832-3618 or by email at lauren@browardbar.org.

Alan Bryce Grossman is a
sole practitioner in Cooper
City, practicing in South
Florida, and around the
state, and elsewhere, for
26 years. His areas of
practice include litigation
and appeals in commercial,
property, and probate mat-
ters. He is a graduate of the
University of Florida and
the University of Baltimore
School of Law. He can be
reached at alan@abgross-
man.com or by calling
954-364-6294.

R, ——

Process Servites & Ligization Support
o —r ©(954) 944-390

e (954 963-5186

We are a proud
Annual Sponsor of the
Broward County Bar Assoction

SPECIALIZING IN PROCESS SERVICE
THROUGHOUT THE STATE OF FLORIDA
PRoCESS SERVING « DOCUMENT RETRIEVAL
PusLic RECORDS SEARCHES
SKIP TRACING * SWORN STATEMENTS « LEGAL COURIER

At Florida Power & Light Company

we are working together with the communities
we serve to make Florida an even better place
to raise a family and do business.
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After a few false starts and much wran-
gling, Florida has enacted the Fiduciary
Access to Digital Assets Act (“Act”). The
purpose of the law is to allow fiduciaries,
such as personal representatives, agents
under a power of attorney, guardians, and
trustees, to manage the digital assets of a
decedent, ward, etc. Instead of integrat-
ing the new law into the various provi-
sions of the probate, trust, guardianship,
and power of attorney codes, the legisla-
ture created a new chapter, Chapter 740,
Florida Statutes.

Under Chapter 740, a “digital asset” is an
“electronic record in which an individu-
al has a right or interest.” This could be
anything online (and some offline stor-
age t00), including email and Facebook
accounts, domain names, online storage
of files in Dropbox, and even access to
financial accounts.

The Act introduces the concept of an “on-
line tool” which is “an electronic service
provided by a custodian which allows the
user, in an agreement distinct from the
terms-of-service agreement between the
custodian and user, to prove directions
for disclosure or nondisclosure of digi-
tal assets to a third person.” Fla. Stat. §
740.002(16).

Examples of this are the Facebook “Leg-
acy Contact” or Google’s “Inactive Ac-
count Manager.” The purpose of the on-
line tool is to allow users to choose for
themselves whether to allow Google,
Facebook, or other internet providers to
allow access to digital assets upon their
death or incapacity. The user can use the
online tool to directly opt-in or opt-out.
If the user elects to use the online tool,

by David A. Shulman

then it “overrides a contrary direction in
a will, trust, power of attorney, or other
record.” In other words, it controls and
is more important than your estate plan-
ning documents (sort of like a pay on
death beneficiary on a bank account). If
you told Google through the online tool to
not let anyone access your account, then
it does not matter what your will says. If
a user has not used an online tool, or the
provider does not have one, then the user
is free to allow or prohibit access to their
digital assets through their will, trusts, or
other documents.

The key distinction between the new act
and past failed attempts is that it gives
much more discretion and protection to
the internet providers. Under the Act, an
internet provider may, in its sole discre-
tion, decide how to grant access to digi-
tal assets to fiduciaries. Section 740.005,
Florida Statutes, provides that when dis-
closing the digital assets of a user, a cus-
todian may, at its sole discretion:

1. Grant a fiduciary full access;

2. Grant partial access to the account so
that the fiduciary may perform their du-
ties; or

3. Provide the fiduciary with a copy, in
a record, of any digital asset that, on the
date the custodian received the request for
disclosure, the user could have accessed
if the user were alive and had full capacity
to access the account.

Therefore, the internet provider can, if it
so chooses, provide you with a CD of the
information, but not actual access to the
account.

One important distinction between the

BROWARD COUNTY BAR ASSOCIATION BARRISTER

Florida Enacts

P Fiduciary Access
- to Digital

Assets Act

Act and past attempts is that there is a
strict separation between the “content of
electronic communications” and other
digital assets. It was always the content of
communications that worried the digital
providers the most because they thought
providing access to a third party could
violate federal privacy laws. Electronic
communications are two ways. If you are
my friend and send me personal informa-
tion in an email about your boss, your fi-
nances, your health, or your kids, and if [
die or become incapacitated, my fiduciary
could potentially have access to that in-
formation.

The Act also imposes upon fiduciaries du-
ties that they already had under common
law. Section 740.05, Florida Statutes, pro-
vides that “the legal duties imposed on a
fiduciary charged with managing tangible
property apply to the management of dig-
ital assets, including (a) the duty of care,
(b) the duty of loyalty, and (c) the duty
of confidentiality. While there is nothing
new there, it makes the internet providers
feel better.

Hopefully, this Act will resolve a lot of
the issues regarding personal representa-
tives, trustees, agents under a power of at-
torney, and court appointed guardians to
access digital assets.

David A. Shulman is the
managing partner of
Ginsberg Shulman, PL., a
boutique estate planning,
elder law, probate, and
trust administration law
firm located in downtown
Fort Lauderdale. He can be
reached at (954) 361-7110.
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Who will you depend on for long term care"

According to the U.S. Department of Health and Human Services,
70% of people turning age 65 can expect to use some form of long

term care during their lives.

The best time to think about long-term care in the future is

now when you don’t need it.

At Bienenfeld, Lasek & Starr, LLC, we are well aware of the growing need

Bienenfeld, Lasek & Starr, LLC
1000 Corporate Drive © Suite 110
Ft. Lauderdale, FL 33334

for long term care in our community, as well as the rising costs associated (954) 689-9484
with long term care. We can help you with planning so that you are pre- www.blsfinancial.com

pared if you or a family member should need long term care in the future. Proud supporter of the

Broward County Bar Association

Group premium discounts are available!

WHERE IN THE WORLD |S
THE BARRISTER?!?
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Classified

Fort Lauderdale: Large windowed turn-key office space in
Class A building in NE Ft. Lauderdale. Shared use of furnished
reception area, library/conference rm., sec./paralegal work area
& kitchen; telephone & internet ready. Free covered parking and
fitness center. Contact (954) 568-5555.

Coral Springs Law Office has space to share with attorneys. 3
private offices and up to 8 secretarial spaces. Negotiable lease term.
Located at Sawgrass & Atlantic Blvd in Coral Springs. Receptionist,
copiers/scanners available if needed. Conference room, ample
parking, 2 kitchens + more. Contact Mike at (954) 282-3715 or
email mbakalar@assoc-law.com.

Shared Office Suite with established attorney. Reception,
secretarial area, conference room and large office available. 5353
North Federal Highway, Suite 405 in Fort Lauderdale. Call (954)
491-7500 for information.
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There’s an old joke about a client meet-
ing with his banker to review his financ-
es. “Mr. Smith, I’'m afraid your account
is overdrawn”, the banker says. “That’s
impossible!” the man states. “I still have
checks left!”

Unfortunately, for too many people,
“spend until it’s gone” has become their
only financial strategy. As a result, these
people may be facing a bleak financial
future. How will they achieve any finan-
cial goals, such as having cash on hand
for emergencies, preparing for retire-
ment, or leaving something for the next
generation?

Prepare for today’s challenges

It’s easy to get used to a high-income life-
style. You deserve to treat yourself and
your family to all the rewards that your
hard work brings. However, we all know
that good times can’t last forever, espe-
cially in today’s challenging economic
environment.

That’s why it’s critical to your financial
security to learn how to manage your in-
come and assets properly to protect your-
self during the “boom” times and prepare
for the “bust” times.

Paying yourself first with a savings plan
is the best method you can find for start-
ing your own nest egg. It’s best to start as
early as you can, making good use of time
and compound interest for maximum
growth. Keeping track of your spending
and minimizing debt is also important

Sorrorson

by Mitchell B. Starr

— remember that when you charge a pur-
chase, you are committing yourself to pay
for it with money you haven’t earned yet.

Making regular contributions to a savings
plan, and having a diversified portfolio
can help you grow your assets and build
wealth. You’ll have cash on hand for any
emergencies, as well as a plan for income
during your retirement that can give you
liquidity for changing needs along with
potential for growth.

Prepare for tomorrow’s possibilities

Historically, people have depended on
three primary sources for their retirement
income; pensions, personal savings, and
Social Security. Over the past several de-
cades, however, the picture has changed.

Traditional pension plan coverage has
decreased, and retirement funding has
gradually moved from an emphasis on
employer-paid to employee-contribution
pension plans, often limiting the amount
employees can contribute on an annual
basis.

Individuals like you are now increasingly
responsible for funding their own plans,
making their own investment choices and
taking on the risk that those assets could
decline in value during times of market
volatility.

And remember that the more you earn,
the lower the percentage of your pre-re-
tirement income that is replaced by Social
Security.

BROWARD COUNTY BAR ASSOCIATION BARRISTER

In this challenging environment, it’s up to
you to take control of your plans for re-
tirement. And if you’re like most people,
just the thought of it is overwhelming.

Find a trusted advisor

The good news is that you don’t have to
develop financial protection and growth
strategies on your own.

You can benefit from working with a fi-
nancial services professional who has
knowledge, experience, insight and an
active interest in your financial success. A
skilled financial services professional can
coordinate your financial strategies with
your attorney, your accountant, and any
other professional advisors with whom
you work to help you achieve what is
most important to you.

Your financial services professional can
help you live better today and be prepared
for whatever tomorrow may bring.

Mitchell B. Starr is a regis-
tered representative of and
offers securities, investment
advisory and financial
planning services through
of MML Investors Services,
LLC. Member SIPC. 1000
Corporate Drive Suite 700,
Ft. Lauderdale, FL 33334.
954-689-9484. Bienenfeld,
Lasek & Starr, LLC, is not
a subsidiary or affiliate of
MML Investors Services,
LLC. or its affiliated com-
panies.
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Circuit Civil, County & Appellate Mediator .

. . . . . DISPUTE RESOLUTION
American Arbitration Association Panelist MEDIATION = ARBITRATION
Certified Property Insurance Umpire
Windstorm Insurance Network Umpire

Are you looking for an experienced Neutral? My innovative
settlement strategies may give you the edge needed to settle
your property claims, first party insurance claims, commercial
or construction claims.

martha@sd-adr.com
305.371.5490

Neutral Offices throughout Florida
MIAMI @ FT. TAUDERDALE @ PLANTATION

BOCA RATON @WEST PALM BEACH @ JACKSONVILLE

PATIENCE « PERSISTENCE *« PROFESSIONALISM
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As I sit in my sister’s living room, sup-
posedly on vacation, stressing over work
emails and looming deadlines, I find
it oddly appropriate that I am writing
this article now. My assignment was to
attend the Broward County Bar Asso-
ciation Northwest Broward Section’s
CLE, capture and apply the principles
and techniques offered by Scott Brook.
Brook is an attorney who has had his own
law firm for nearly two decades, who is
a father of five and a grandfather, and a
husband to the love of his life for many
years. In mid July, in a quaint little res-
taurant, seated in a private section at the
back, about seventeen attorneys ranging
from just a few months into practice to
seasoned attorneys of several decades,
gathered to listen in the hopes that we
could learn some secrets to finding bal-
ance in this hectic profession that we all
share a love/hate relationship with.

As my professor, Ronald Brown, used
to say: ‘Keep it Simple Stupid’. Brook
offers the beauty of simplicity, which
he has applied successfully for the last
twenty years. Brook’s first secret advises
to learn the power of “No”. Set param-
eters for yourself, and those around you.
Learn to say “no” to work when you are
on vacation. Say “no” to things you do
not have the time to commit to. Learning
how to give and receive the word “no” is
one of the strongest tools to finding bal-
ance in your life.

Second, schedule down time. I have not
visited my sister in Deland for over sev-
en years. There has always been a reason
not to visit, even though I missed her.
Finally, I knew that it would never hap-
pen unless I scheduled it. So here I sit.

secrets 10 Ba

by Michelle Karinne Suarez

If you do not make time for yourself by
scheduling it in, you will become your
last priority.

Third, turn your worries into concerns.
Worrying about something solves noth-
ing. Identify your areas of worry and
take action so that your worries become
merely concerns.

Fourth, be intentional about having bal-
ance in your life and what that should
look like by measuring it. Know exactly
how many hours you have each week to
dedicate to different areas of your life.
By being intentional with your time, you
are more likely to make balance a prior-

1ty.

Fifth, keep a journal. Studies have shown
for years that journaling helps you let
thoughts out and let things go. It helps
you focus on the good stuff, and realize
there’s usually more good things rather
than bad.

Sixth, apply the Paredo Principal, or
the 80/20 rule. 80% of your benefits
will come from 20% of your efforts. So
whether it’s tapping into your existing
client base for new referrals, or taking
20% of your time to focus on increasing
social marketing, make sure you are di-
recting your efforts where it is most ben-
eficial, and don’t be afraid to ask for help
if you are not sure where to start.

Finally, and most importantly, be pas-
sionate about what you do. Remind
yourself that it is always your choice.
Brook’s mother used to say, “commit
your life to happiness.” So that is what
he did. If you are not passionate about

BROWARD COUNTY BAR ASSOCIATION BARRISTER

legal health corner

jance in Your Life

what you are doing, it will show in your
work and your life. This ‘health corner’
has been just that for me. I am passionate
about fitness. I have been since I was 18
years old. And I realized this year that I
did not have to give that up simply be-
cause I am a business attorney. Because
fitness is a business anyway after all,
isn’t it? And once I decided to pursue my
passion again, [ landed my first client; a
friend and respected bodybuilding coach
who I am helping with the opening his
own gym.

Passion is what drives us all. When we
avoid our passions we become slaves to
our work and become unhappy. But it
all begins with balance. Brook was for-
tunate enough to figure that out years
ago, and we are lucky enough to have
had him share his secrets with us. They
are definitely worth trying and tweaking
them to work for you. Life is too short
to spend it doing anything but living.

Michelle Karinne Suarez,
Esq. is a business attorney
practicing transactional
and litigation work at
Kelley Kronenberg, PA.s
Fort Lauderdale office.
She is also a fitness
competitor. She can be
reached at (954)370-9970
or via email at msuarez(@,
kelleykronenberg.com.
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Practical Tips for
Mediating Labor and
Employment Law Cases

This is the second part of the article
providing practical tips in Labor and
Employment Mediations. Part one
was published in the Barrister’s Au-
gust 2016 1ssue. In the first article the
authors addressed the issues of: what
were the goals the parties wanted to
accomplish at mediation, developing
a game plan, being aware of what the
other side wants in order to avoid im-
passe and the importance of being a
good listener. What follows are ad-
ditional practical tips.

1. Attack the problem, not the peo-
ple.

Focus on finding solutions to your
shared problems. Screaming at the
other party may let off steam, but
it isn’t conducive to effective joint-
problem solving. Be courteous and
tactful.

Employment cases are like family
cases in that they can be very emo-
tional and volatile. In Title VII dis-
crimination cases, the employee may
feel he/she was wrongfully harassed
or discriminated against because of
their sex, race, or religion and then
lost their job. They have not been
able to find another position or a
comparable one and blame the for-
mer employer. Their economic lives
have been jeopardized, as well as
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by Bruce A. Blitman and Kimberly A. Gilmour

agreement oceemen |

the lives of their families. Similarly,
those who have been accused of dis-
criminatory behavior may believe
they have been wrongfully targeted
and falsely accused to the extent
their professional reputations have
been tarnished. These parties may
need to vent their feelings and frus-
trations before the mediations can
progress and move forward. Some-
times, in these situations trying to
find non-monetary solutions can be
helpful: reference letters, rehiring,
training for managers, etc.

PRACTICE TIP: Employment cases
can be very emotional. be patient.
keep calm and carry on throughout
the mediation process.

2. Treat the other side as your ally,
not your enemy.

Your negotiating partners at media-
tion may have to persuade others in
their organization to agree to your
offer. As your friends, they can sell
your proposal; as your enemies, they

can sink it.

Mediation is a “win/win” process,
instead of the case continuing and
going to trial where there is a win-
ner and loser. However, when an at-
torney’s opening statement attacks
the other side, it does not foster a
“win-win” scenario. Similarly, if
there have been settlement negotia-
tions between the parties prior to me-
diation, there is nothing that requires
the parties to start where they left
off. We have both experienced cas-
es in which the plaintiffs demanded
six figures, which was significantly
more than the last figure discussed
between the parties. It can be frus-
trating and will probably take longer,
so be prepared and make sure your
client knows what to expect.
PRACTICE TIP: Attack the prob-
lems, not the people. persuade, don 't
intimidate.

3. Educate, don’t intimidate.

Be prepared to explain, document
and justify to your negotiating part-
ners why they would be well advised
to accept your client’s proposal.
Help them understand your client’s
position.

Attorneys need to be prepared to
explain their demand-the plaintiff
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worked five extra hours each week.
They did not take lunch or they
worked off the clock. When the ar-
gument is an average of five extra
hours a week it is hard for the other
side to accept. The more details the
better. When the employer’s office is
only open 8 hours a day, a week, it is
hard to understand how the plaintiff
could work so many extra hours.

PRACTICE TIP: Don 't demand. ex-
plain and justify your client’s pro-
posal and give reasons, not ultima-
tums.

4. Be patient and persistent.

Don’t be angry and insulted if the
first offer you receive is not what you
and your client hoped it would be.
Treat this proposal as the first of sev-
eral in the negotiating process. Slow
but steady movement can lead you
down the road to resolution. Explore
as many options as possible to help
the parties and their counsel achieve
a mutually acceptable agreement.

Patience is a virtue. Many times the
parties are quick to end the mediation
without giving the process a chance.

PRACTICE TIP: Veteran mediator
and colleague Martin I. Lipnack used
to talk about the “rule of too’s”: too
many parties-and mediators-are too
quick to declare impasse too soon.”
Don t let this happen to you.

5. Consider the consequences of no
agreement.

Think about what could happen-both
good and bad-if your clients are un-
able to agree. Can your clients afford
to “walk away” from the table or are

they desperate to make a deal now?
An impasse is not the best resolu-
tion. While 99% of the FLSA cases
settle, the cases that go to trial do not
always get decided in favor of the
plaintiff. Consider this case: Plain-
tiffs claimed they were not allowed
to take lunch breaks and worked off
the clock. The Plaintiffs claimed
damages of $100,000. The jury de-
cided for the Plaintiffs BUT only
awarded $1,800 in damages. The
real winner in the case was the Plain-
tiff’s attorney. The consequences of
no agreement were not the best for
the plaintiffs.

PRACTICE TIP: Consider your cli-
ents best and worst alternatives to
a negotiated agreement (Banta and
Watna) before giving up. What could
go wrong at trial? What could go
right?

6. Be flexible and creative.

Rolling Stone Mick Jagger made fa-
mous the line “You can’t always get
what you want.” In negotiations, this
is often true. Always have a fallback
position, some alternative that satis-
fies your clients and the other parties
enough to make a deal. Be imagina-
tive. Be creative. You just might find
you get what you (and your clients)
need. Flexibility is important.

PRACTICE TIP: be as flexible as a
contortionist at a circus. Never give
up. Never quit trying to explore mu-
tually acceptable settlement options.

We hope that these suggestions will
help you and your labor and employ-
ment law clients get the most out of
your future mediation experiences.
We wish you much good health,
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good luck and good mediation.

We hope to write future columns
which address subjects such as: (a)
Who should appear at the mediation
conference (and who should not)?
(b) What you should consider in
selecting a mediator for your case?
(c) The importance of reading court
orders referring cases to mediation;
and (d) The importance of preparing
written mediation summaries (and to
whom they should and should not be
sent). We welcome your thoughts,
comments, questions and sugges-
tions about these and other media-
tion-related topics.

Bruce A. Blitman has been a
member of The Florida Bar
since 1982 and is a longtime
member of the Broward
County Bar Association.

He is a Florida Supreme
Court Certified County

and Circuit Civil Mediator
(since 1989) and a Family
Mediator (since 1990). He

is also a Federal Mediator
and a Qualified Arbitrator in
Florida. Since 1989, Bruce
has mediated thousands of
disputes throughout Florida.
A full-time mediator and ADR
neutral since 1989, Bruce
has written and lectured
extensively about the benefits
of mediation and Alternative
Dispute Resolution for nearly
thirty years. His articles have
appeared in state, national
and international dispute
resolution magazines and
Journals. His office is located
in Pembroke Pines. He can be
contacted at (954) 437-3446
or BABMediate@aol.com.

Kimberly Gilmour, Esq. law
practice primarily involves
dealing with employment

law challenges. She assists
all size companies and
corporations and provides
counsel in the areas of
workforce issues, employment
handbooks, manuals, poli-
cies, procedures, contracts
and training. Her extensive
litigation experience includes
cases alleging age, sex, race
and disability discrimination,
as well as handling numerous
administrative matters before
Federal and State agencies.
She handles real estate and
contract disputes and has

an extensive background

in drafting and reviewing
contracts and agreements.
She can be reached at (954)
584-6460 or gilmourlaw(@)
aol.com.
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FOURTH DISTRICT: IN NEGLIGENCE
ACTION FOR SERVING ALCOHOLIC
DRIVER WHO THEN CAUSED ACCI-
DENT, TRIAL COURT CORRECTLY
EXCLUDED DRIVER FROM VERDICT
FORM AS FABRE DEFENDANT; $11
MILLION VERDICT REVERSED ON
OTHER GROUNDS.

Although the defendant did not challenge the
jury’s finding that it had sold drinks to a pa-
tron known to be alcoholic, who then caused
serious injury to the plaintiff, it sought a new
trial based on various trial errors. The Fourth
District ordered a new trial, based in part on
the trial court’s allowing evidence regarding
the Responsible Vendor Act and instructing
the jury thereon. However, it rejected the
defendant’s argument that the driver should
have been included on the verdict form as a
Fabre defendant. The DCA held that where
a defendant’s liability depends upon a subse-
quent wrongful act by another, that person’s
foreseeable conduct cannot be used to reduce
the defendant’s liability. Okeechobee Aerie
4137, Fraternal Order of Eagles v. Wilde, 41
Fla. L. Weekly D1783 (Fla. 4th DCA Aug.
3,2016).

TRIAL COURT ERRED IN HOLD-
ING THAT NEGLIGENCE ACTION
AGAINST PAINTER ACCRUED WHEN
IT INSPECTED THE PREMISES
RATHER THAN YEARS LATER WHEN
PAINT BEGAN TO CRACK AND PEEL.

In 2005, a homeowners’ association hired the

defendant to perform exterior painting of its
buildings. In 2009, the paint began to crack
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and peel. In 2012, the association sued, alleg-
ing negligence in defendant’s failure to test
and inspect the condition of the stucco cover-
ing the buildings and its failure to warn that
the paint to be applied might fail because of
the high pH of the stucco. The trial court ul-
timately dismissed the claim as time-barred,
holding that the cause of action accrued in
2005 when the defendant allegedly failed to
inspect the premises and warn the plaintiff.
The Fourth District reversed, pointing out
that a negligence cause of action does not
accrue until the plaintiff suffers actual loss,
in this case in 2009 when the paint began
to crack and fall off. Riverwalk at Sunrise
Homeowners Association, Inc. v. The Sher-
win-Williams Company 41 Fla. L. Weekly
D1828 (Fla. 4th DCA Aug. 10, 2016).

FIFTH DISTRICT: WRONGULLY IM-
PRISONED FOR 22 YEARS, DEFEN-
DANT WAS PROPERLY DENIED COM-
PENSATION BECAUSE HIS PETITION
WAS FILED TWO MONTHS LATE.

After being imprisoned for 22 years of a life
sentence, a defendant successfully obtained a
new trial based on the alleged victim recant-
ing her testimony. The trial court vacated the
conviction, and the appellate court affirmed,
issuing its mandate on December 20, 2013.
The State entered a nolle prosequi in his case
on February 27, 2014. The defendant filed a
petition seeking compensation under Flori-
da’s Victims of Wrongful Incarceration Com-
pensation Act on May 20, 2014. Because the
Act provides that such a petition must be
filed within 90 days after an order vacating a
conviction becomes final, the trial court dis-

Recent
Developments
in the Law

by Nancy Little Hoffman

missed it. The DCA affirmed that dismissal,
rejecting the defendant’s argument that he
had complied by filing his petition within 90
days of the nolle prosequi. Bartek v. State, 41
Fla. L. Weekly D1827 (Fla. 5th DCA Aug.
12,2016).

FIRST DISTRICT: WHERE INMATE
DID NOT RECEIVE COPY OF ORDER
UNTIL TIME FOR APPEAL HAD EX-
PIRED, ERROR TO DENY WITHOUT
HEARING HIS RULE 1.540(B) MOTION
TO VACATE AND REENTER ORDER.

Although an incoming mail log from the
prison where the appellant was being held
showed that he did not receive an order, and
he attached a copy of that log to his rule
1.540(b) motion, the trial court summar-
ily denied it without a hearing. The DCA
reversed, finding the motion for relief from
judgment was facially sufficient. It ordered
the trial court to either grant it or hold an evi-
dentiary hearing. Waters v. Escambia County
Clerk, 41 Fla. L. Weekly D1864 (Fla. Ist
DCA Aug. 11, 2016).

Nancy Little Hoffmann
is a Board-Certified
Appellate Lawyer
practicing in the Fort
Lauderdale area since
1974. She may be
contacted at 954-771-0606
" or by e-mail at

8 NLHappeals@aol.com
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September

¢ 2016 Marlins Game CLE Night
Time: 4:45 p.m. CLE followed by
networking and game
Venue: Marlins Park
Cost: $90; Includes Parking, CLE, Club
Level Ticket, Food and Beverage

10 Guardianship 8-hour Adult
Time: 9:00 a.m. - 5:00 p.m.
Venue: BCBA Conference Center
Cost: $180; No Walk-ins accepted

13 Northeast Broward Section
Luncheon
Topic: Appellate Administration with
Judge Tuter
Time: 12:00 p.m. - 1:30 p.m.
Venue: ROIG Lawyers Office
Cost: $15 BCBA Member; $25 Non-
Member

14 CLE: Probate Bench, Clerk and Bar
Roundtable Luncheon
Time: 12:00 p.m. - 1:30 p.m.
Venue: BCBA Conference Center
Cost: $15 BCBA Member; $25 Non-
Member

15 YLS September CLE Luncheon
Time: 12:00 p.m. - 1:30 p.m.
Venue: Tower Club
Cost: $20 BCBA Member; $25 Non-
Member *$5 Walk-in

18 2016 Constitution Day Reading &
Reception
Sponsorships Available!
Time: 5:30 p.m. - 7:30 p.m.
Venue: Hyatt Regency Pier 66 - Pier
Top
Cost: $30 General Admission; No
Charge BCBA Judiciary

21 Bankruptcy CLE: Exemptions and
Schedule Preparation
Time: 12:00 p.m. - 1:30 p.m.
Venue: BCBA Conference Center
Cost: $15 BCBA Member; $25 Non-
Member

21 Solo/Small Networking Dinner
Time: 6:00 p.m. - 8:00 p.m.
Venue: Dave and Busters
Cost: $35 BCBA Member; $50 Non-
Member * $5 additional at the door

23 2016 Roger Staley Memorial
Seminar
Time: 8:30 a.m. - 3:00 p.m.
Venue: BCBA Conference Center
Cost: $95 BCBA Member; $125 Non-
Member
Includes: Breakfast, Lunch, Snack and
Seminar Booklet

24 Guardianship 4-hour Minor
Time: 9:00 a.m. - 1:00 p.m.
Venue: BCBA Conference Center
Cost: $100; No Walk-ins accepted

27 Protecting Clients Rights - For
Special Needs Families
Time: 8:30 a.m. - 3:00 p.m.
Venue: BCBA Conference Center
Cost: $75 BCBA Member; $100 Non-
Member

28 Employment Law Section Reception

Time: 5:30 p.m. - 7:30 p.m.

Venue: BCBA Conference Center
Cost: $10 BCBA Member; $20 Non-
Member

30 CLE:Do | Need an“Appellate”
Lawyer Before an Appeal?
Sponsored by: Haliczer, Pettis &
Schwamm
Time: 12:00 p.m. - 1:30 p.m.
Venue: Tower Club
Cost: $10 BCBA Member; $25 Non-
Member

calendar of events

Upcoming Special Events
Visit our online Calendar for more
information.

October 6

The Cuban Enigma: A Year Later
CLE & Reception

Time: 5:30 p.m. - 8:30 p.m.
Venue: BCBA Conference Center
Cost: $25 General Admission; No
charge BCBA Judiciary

October 14

2016 Legal Malpractice Summit
Time: 9:00 a.m. — 1:00 p.m.

Venue: BCBA Conference Center
Cost: $60 BCBA Member; $75 Non-
Member

October 21 - 22

Speaking 4 Kids

Guardian Ad Litem Training

Time: 8:00 a.m. — 5:00 p.m. (Fri. & Sat.)
Venue: BCBA Conference Center
Cost: $400 Registration Fee

Register for BCBA Events
www.browardbar.org « 954-832-3618
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www.florida-probate-lawyer.com

TOLL FREE: 800-249-8125

DIVISION OF FEES PAID IN ACCORDANCE WITH FLORIDA BAR RULES.

PRSRT STD
U.S. POSTAGE
PAID
FT. LAUD. FL
PERMIT # 2998




