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1. Objections
2. Hearsay
3. Impeachment

4. Refreshing Recollection

Common Evidentiary Pitfalls Judges See

KNOW YOUR OBJECTIONS

Object
State your legal objection
Standing objections

Failure to object to Evidence constitutes a waiver of the
Objection. Rhodes v. State, 638 So. 2d. 920 (Fla. 1994).
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Common Evidentiary Pitfalls Judges See
LEGAL OBJECTIONS

Objections to

opinion (by an incompetent

narrafive answ

a hears

Common Evidentiary Pitfalls Judges See

LEGAL OBJECTIONS

. Objections to . Objections to

Imelevant

Immaterial Immaterial

No foundation Privileged

No authentication Conclusion
Opinion
Hearsay

Inadmissible matter Narrative
Improper cha
Parole eviden

Unre

Common Evidentiary Pitfalls Judges See

COMMONLY USED HEARSAY

Pursuant fo Fla. Stat. § 90.801(1)(c), hearsay is an out of court statement, oral or
written, offered fo prove the iruth of the matter asserted:

ior Consistent Statements - are inadmissible as substant ve
s Barber v, State, 5

A 1991)(when a n duct h’" own -
,fo)femem for the |ru'h of the matter asserted, it is hearsay ond not

olice re] orts - are hearsay and may contain he y within h:-orw
Tfqu § 90.805 provides that hearsay within hearsay
§ 90.802, prowded each part of the combined s
w\Th cm EeXCH ion to 'he hearsay rule as provided
r Section 90.804. Carter State, 951 So. 2d 939 (Fla. 4th DCA
eports do not fall wwhm business or public record o
to hears: yru\e and mequm\ sible).

Affidavits of ti s - are hearsay and inadmissible. Witnesses must be
present so they ncm bs' cross examined.
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CHILD VICTIM HEARSAY

1] The court finds in a heating that the fime.
e statement provide su t safeguards of

(2) The chid eithor testies of is unavalable o5 a win
c a e abuse or offense (unavailab

g mﬂa\ We wood) of severe emofional or mental harm in addifion fo Fia.
s

3 A- v. Deot, ; Familes. 193 $0. 3d 1097 (Fla. 4ih DCA ourt must
] ascertain fhe refiabilty of the oui-c ements
o et ateaaesHEN ings supported by evidence)

witness competency, frial courfs must answer thr

(2) Is the child capable of narrating those facts to the court?
(3) Does the child h moral sense of obligation fo tell the fruth?

Common Evidentiary Pitfalls Judges See

IMPEACHMENT

THREE C's - ( 2 and )
Impeachment by prior inconsistent statement is used
when a witness remembers a fact, but previously
made a different statement about that fact.
Impeachment by prior inconsistent statement has
three basic steps, which have been described in a
number of ways. One of the most popular is the “three
Cs,"” confirm, credit, and confront.

Common Evidentiary Pitfalls Judges See

IMPEACHMENT

Step One:

» Have the witness repeat the testimony from today's hearing that
you want to impeach.

» For example:

's no question in your mind that the statement you gave foday is

ven a different answer fo the question I just asked
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Common Evidentiary Pitfalls Judges See

IMPEACHMENT
Step Two:

» The second step is to credit, or build up, the prior statement. There are two
urposes for this step. First, it is to show that the prior statement was more
reliable and accura 2C is to establish a foundation that will allow you

to use extrinsic ence of the pn‘or inconsistent statement.

> The means u/ which you establish the accuracy and remumw of ;mov
t depends on the nature of the prior statement. For ]
ral statement given fo a police officer, it is o
where the witness was when they made the statement;

th fcu_f that the witness made the statement right after the event when it
s fresh in their mind;

importance of giving police officers accurate information;

the witness's desire fo give ihe police accurate information to make sure
the right person is arrested: a

that the witness did in fact give the police accurate information.

Common Evidentiary Pitfalls Judges See

IMPEACHMENT

(continued) Step Two:

» If, however, the withess made the prior statement in a
deposition, you should emphasize slightly different facts:

where and when the deposition occurred;
the presence of a court reporter;

the fact that the withess fook an oath fo tell the fruth
and was subject to penalties for perjury;

the fact that the witness had an opportunity to read
their testimony and ensure it was accurate; and

that the witness did in fact confirm their deposition
testimony was accurate.

Common Evidentiary Pitfalls Judges See

IMPEACHMENT

Step Three:

The final step is to impeach the witness with the prior statement. Itis
critical to use the actual words of the prior statement.

If you are using a deposition or other transcribed testimony, be sure
to let your opposing counsel (and Judge) know the page and line
numbers you are reading from.
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Best Tips for Effective Impeachm

Impeach with only one fact at a time. Keeping it simple dllows the judge to

understand the difference between the two sta s Impeaching a witness

using one fact at a time gives you more opportunities fo impeach, which
further erodes the credibility of the witness.

the questions and answers verbatim. It is |mpmpm to summari; r

= the testimony because the summary is not the witness's actual

Be mindful of your fone. For example, if you want fo show the witness is lyin
project a sharp professional affitude and use questions that employ irony,
cuHon or surprise. If you want fo show: N itioes 1o forgetful, use a more
empathetic fone or allow S s explain the inconsistent statement.
Fourth, do not impeach with facts taken out of context
n Lhoomq whm acts a ba

xtrir eviden a prior incon: 1t stats
i B i e \mpﬁo(_hmenf on a collateral n
and undermines the power of your impeachment on more materia

Common Evidentiary Pitfalls Judges See
REFRESHING RECOLLECTION

klist - Following Questions Must Be Asked:
tablish that the witness does not remember the matter. Then ask the following questions:
d you remember this af one time?
Is there ment that would refresh your recollection as

uld a reviey nt assist you in remembering the . .

Show the exh unsel.

and question the witness:

cument. Remove the document:

dent recollection of ...2

Business Records

Business Records Exception to Hearsay

RECORDS OF REGULARLY CONDUCTED BUSINESS ACTIVITY.

A memorandum, repor. record, or data compilafion. in any form, of acts, events, con
gnoss, made of of nedr ihe fime by, or formation ransmifted by on vy

busi chivity and if it was
nd Frecord, of da
iher qunhﬁh—d ,.mv
(1), i
ine:

3
diagnoss
sty 1o ihe opinion Grec
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http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0000-0099/0090/Sections/0090.902.html
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Business Records
How to Offer Business Records into Evidence

Testimony of the Records Custodian

Fla. Stat. §90.803(6)(a): the party offering the business

record into evidence must lay the necessary foundation:
The record was made at or near the time of the
event;
The record was made by, or from information
transmitted by, a person with knowledge;
The record was kept in the course of a regularly
conducted business activity; and

It was the regular practice of that business activity
to make suchrecord

Business Records
How to Offer Business Records into Evidence

Here is how to lay the foundation:

Al ou familiar with the documents that have been marked as
Exhibit “X" for identification?

Can you identify these documents?

Is it [Bank of America's] business practice fo prepare the
of records?

Were these records prepored in the ordinary scope of the business
of [Bank of America]2

Were these records prepared by someone with knowled

ere they prepared gt or about fhe fime he matters reflec
B e

Where were these documents refrieved from?g

Is it a regular part of [chk of America's] business fo keep and
maintain records of this

Are these documents me ¢ype of documents that would be kept
under [Bank of Amel s] custody or control?

Move the business records into evidence

Business Records

ds custodian cannot Tefhfy as to the contents nf busine

T
about The contents Of bank business records was henrac)/ when the
records were not offered info evidence, and employee's only
knowledge was based upon his prior review of business records on his
mputer which he did not bring)

IT is nof necessary for the ponent of evidence to call the per
tually prepared the business records. The records custodian or nny
quﬁhﬁPd witness who has the necessary knowledge fo testify as to how
ord was made can lay the foundation. Landmark Am
Pm POH COV 155 So. 3d 432, 442 (Fla. 4th DCA 2015).

If the individual making the record does not have personal knowledge
of the mformcnon, Then the information must be supplied by an

DCA 201
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Business Records

Landmark Am. Ins. Co. v. Pin-Pon Corp., 155 So. 3d 432 (Fla. 4th DCA 2015)
In a suit by an insured hotel owner against an insurance company
for hurricane damage, the insured hotel owner called the architect

as a witness to admit the architect's records into evidence under
the business record exception under Fla. Stat. §90.803(6).

The architect's records confained documents from the insured’s
general contractor, since part of the architect's normal course of
business is to obtain a cost analysis for the project from a contractor.
The type of documents included as part of the contractor's cost
analysis was a cost spreadsheef, subcontractor proposals,
subcontractorinvoices and governmental permitting documents.

In attempting to lay the foundation to admit info evidence the
contractor’'s cost analysis through the architect as the architect's
business record, the architect festified that these documents were
the type of records that his company ordinarily maintained and that
these records were kept in the ordinary course of business.

Business Records

- Landmark Am. Ins. Co. v. Pin-Pon Corp., 155 So. 3d 432 (Fla. 4th DCA 2015)

ever, the architect could not festify as fo when the general

niractor’s documents were made and the architect had no information

o whether the person who made the documents h personal

knowledge of the information contained within the record or if the person

who made the record received the information by someone who had

personal knowledge of the information and was acting in the course of a
regularly conducted business activity.

The appellate court stated that while it was not necessary for the ir
hotel owner fo call the person who actually prepared these busi

vity constituting the usual business pr
enough acquainted with the activity fo give the testimony.

The mere fact that these documents were incorporated into the arc

file did not bring those documents within the business records ex

You must still lay the foundation for admitting the records into evidence as
a business record.

2. Certification:

o
o0
5%,

() Was made af or near fhe fime of the occurrence of the.
matterssetforih by. or fom informafion fransmified by, o
Person having knowledge of fhose mafters

() Wos kept n he course o he regularly conducled
iy ane o

(€) Was made as a regular practice In the course of the.
regularly conducted aciiviy,
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SOCIAL MEDIA, TEXTS & EMAILS

Evidentiary Issues to C el
» Authentication - Fla. Staf. §90.901 addresses the authenficati of
evidence
Evidence is authenticated where the evi ce is_sufficient to
support a finding that the matter in question is what its proponent
claims.
Tl ere is no specific list of requirements to authenticate evidence, as
a iece of evidence is evaluated on its own merits.
Coun mcy consider the following when authenticating eviden
Gf stance, internal patters or other distinctive
cworocfensf s faken in conjunction with the circumstances. It can
also be authenticated by using exfrinsic evidence.
» Hearsay - the writing must be admissible under one of the statutory
hearsay excepfions
Note: It is not the judge's responsibility to raise the hearsay jection sua
sponte and if arsay is not raised, the evidence missible al n
me other valid legal objection. See Rhod tate, 63 2d 920 (Fla.
1994).

SOCIAL MEDIA RECORDS

ate, 442 Md. 632 (2015) The court recognized three common
aches to authenticating social media po:

> Admission of the Author: The easiest method of authentication would be
to ask the purported author if they created the profile and if they are the
author of the post.

Forensic Examinafion: A second approach to authentication is to

conduct a forensic examination of the computer hard drive and internet

history of the person who allegedly created th profile

letermine whether that computer was used to originate the post at
This requires an expert.

Subpoena: The third of the non-exhaustive means of authentic:
to obtain information directly from the social networl

would link together the profile and the entry to the pers
who ha ated them.

Practical Tip: Take the author's deposition before the hearing to have the
author authenticate the social media post, text, letter, etc.

TEXT MESSAGES

Symonette v. State, 100 So. 3d 180 (Fla. 4th DCA 2012)
Photographs of text messages between get-away-driver and
defendant-robber from defendant’'s phone were sufficiently
authenticated and admissible hearsay evidence as admissions
where:

. Extrinsic evidence offered by testimony of get-away-driver
about texting defendant and circumstances surrounding law
enforcement’s procurement of defendant's phone and taking
photographs of the text messages was sufficient to show the
matter in question is genuinely what the State claims.

. Text messages between defendant-robber and get-away-
driver were admissions as defendant's own statements offered
against him.
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TEXT MESSAGES

Text Messages - How to Lay a Foundation to Offer Texts into Evidence
Il phone

phone number?
ou regularly receiv y ! on your cell pho

/sender] have a cell phone?

hone number?

the witne:

raph accurately X you received on

v do you know that thit xt from [the sender]2

Is that [the sender]’s phone number/contact information?

Move the text message into evidence.

LETTERS/EMAILS

Letters/Emails: How to Lay a Foundation to Offer Letters/Emails into Evidence

If sent fo your client by another party: Prove that the signature on the letter or
email address is authenfic, belonging to that party.

1. Have the exhibit marked.
Show the exhibit fo opposing counsel.
the exhibit fo the witness and question the witness:

ou recognize this letter?

Have you seen it before?

> the signature or email addre:

n the signature or email address before?

4. Move the letter info evider

LETTERS/EMAILS

How to Lay a Foundation to Offer Letters/Emails into Evidence

ent to another party: Prove that the party received the letter or email.

ibit marke

it fo opposing counst

witness and question the witne:
e this letter or email?

Did you have anything fo do with the preparation of this letter or email?

When did you pr 2

What did you do with it affer you prepared it?

d fo you?
If using a have client idenfify that itis a frue and accurate copy.

Move the lefter/email info evidence.
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Photographs & Video Surveillance

Florida Statutes §90.951: the definitions section of the
Evidence Code provides:

0 “Photographs” include still photographs, X-ray films,
videotapes, and motion pictures. §90.951(2)

0 An “Original” of a photograph includes the negative or
any print made from it.

0 A ‘“Duplicate” includes a counterpart by means of
photograph, including enlargements and miniatures.

Photographs & Video Surveillance

0 Photographs, when properly authenticated,
are admissible if relevant to prove a material
fact.

0 Videos are admissible on the same basis as
still photographs.

0 A foundation must be intfroduced to show the
photograph, video or image is a fair and
accurate representation of the scene it
depicts.

Photographs & Video Surveillance

» Any witness with knowledge that it is a 'fair and accurate
representation’ may testify to the foundational facts; the
photographer need not testify.

Hillsborough County v. Lovelace, 673 So. 2d 917 (Fla.
2d DCA 1996) “The frial court improperly refused to
admit photographs without the photographer's
testimony.”

City of Miami v. McCorkle, 145 Fla. 109, 199 So. 575
(1940) "Witness could authenticate photograph even
though he did not take the photograph, was not
present when they were taken, and did not know who
took them.”

10
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Photographs & Video Surveillance

Silent Witness Theory - in the absence of the festimony of a witness with
knowledge, the surrounding circumstances may be sufficient for the court to
find that the photograph is a fair and accurate representation of a material
fact.

Wagner v. Stafe, 707 So. 2d 827, 831 (Fia. 1st DCA 1998). Videolape of drug bu)
properly admitied even though no person fe: ihaf i was fair and a
representafion of the drug buy. [Rlelevant pho'og p idence may be admitted
into evidence, on iha sl hIIKES BIREory wher iha iril judas detemines 10 be
reliable, after having considered fhe followi

Evidence establishing the time and date of the photc
Any evidence of editing or tampering;

The operating condition and capability of the equipment producing
photographic evidence as it relates to the accuracy and reliability of the
photographic product;
The procedure employed as it relates to the prppamhon testing, operation, cmd
security of the equipment used to produce the photographic pr:

the security of the product itself; and

Tesfimony identifying the relevant participants depicted in the photographic
evidence

Photographs & Video Surveillance

Steps to laying foundation and introducing photo as evidence

Mark the exhibit for identification

Show the exhibit to opposing counsel and the witness

Estabiish the basic foundations by identifying the photograph, make
the exhibit relevant, and authenticate the photograph: I'm showin
you what has been marked as exhibit A, Do you recognize thisz What is
exhibit A2 How do you recognize it2

Estabish the Evidentiary foundation. magic question, "I if's a f
add the
ist in explaining your |esnmony or will it assist the court fo
understand your testimony?

otograph info evidence

Photographs & Video Surveillance

Prepare for Objecﬁons:

as mmory excuse for the lack of an ori
hown, the testimony of a witness and other secon
t the conferiqEHAN original is inadmissible:
Dyer v. State, 26 So. 3d 700 (Fla. 4th DCA 2010) (error fo allow store mana
fo testify to contents of surveilance tape w showed defendant
i when the surveillance tape had not been infroduced
5 S0. 2d 766 (Fla. 4 DCA 2000) (phots d
o explain the witness's festimony was not subject to the be

Video or Photo Enhancement or Edifing - So long itis a frue and ate
eight of the evidence, not the admissibility.

to weight and

rately from

11



GUARDIAN AD LITEM

Fla. Stat. §61.401, §61.402 and §61.403

lution of marriage or for the creation, apj
plan. if the court finds it is in the best inferest of f

i L to act as next friend of the child, investigator or evalu hﬂrvr no

y or advocate.

e an allegation of child abuse, abandonrr
termined by the court fo be wel
The GAL shall be a parly fo any judicial proceeding from the date of the
tment until the date of discharge

GAL must be either: (1) cerified by he GAL Program (2)
| aid organization; or (3) an afformey who's a member

GUARDIAN AD LITEM

ardian Ad Litem — Powers & Authority.

AL is a party a

dentists, and
B bt professionals.

GUARDIAN AD LITEM

Evidentiary Issues to Consider — Guardian Ad Litem's

Hearsay wmwﬁ Fla. Stat. §61. 4(\0(5) provides the GAL mpnn must be filed with the
GA

S h arsayv then those >mn=m nts ar

m 7H So. 2d 2014 (Fla. 2nd DCA 1998). Further,
port constitutes hearsay if it is offer
tment

based upon GAL report as repon is inadmissible heorsav].

Confidentiality - While there is no privlege between a GAL and
communication, Fla. Stat. §61.404 is, in essence, a statutory privilege that
the GAL shall maintain as confidential all information and documet
from any source idenfified in Fla. Stat. 61.403(2).and may not di
information or documents except in the GAL' discretion, in a report fo the

s directed b\,' the court. Metcalf 55 So. 2d 1251 (Fia. 3rd DCA 1995)
(affirmed frial court's denial of discovery r o GAL n argument
that §61.404 demed the husband's due process rights since
the wit interviewed, and parent was free fo intervi
individuals)

10/24/2018
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GUARDIAN AD LITEM

Evidentiary Issues to Consider - Guardian Litem’s

Hearsay: GAL cannot testify fo hearsay unless there is an exception
to the hearsay rule.

Fact Witness: While GAL can make recommendations fo the Court
as to what is in the best interests of the child, GAL cannot give
conclusions.

Practical Tip: To avoid some of these evidentiary issues, consider
requesting a social investigation under Fla. Staf. § 61.20, as opposed fo
a Guardian Ad Litem under Fla. Stat. §61.403.

Social Investigation

Fla. Stat. §61.20

Where the parties cannot agree to a parenting plan, the court may
order a social investigation and study concerning all pertinent details
relafing fo the child and each parent.

The social investigator shall furnish the court and the parties a writ
report, including” a written statement of facts found in the social
invesfigation on which the recommendations are based

The social investigation shall be conducted by qualified staff of rhe
court; a child-placing agency licensed pursuant to

psychologist licensed pursuant to chapter 490; or a clinical soc
worker, marriage and family therapist, or mental health coun:
licensed pursuant to chapter 491. If a certification of indigence b

on an affidavit filed with the court pursuant to is provided by
an adult party to the proceeding and the court does not have qualified
staff to perform the investigation and study, the court may request that
n;edDepchmem of Children and Families conduct the investiga

study.

Social Investigation

What you need to know about a Social Investigation:

Fla. Stat. §61 ”J actually states the “technical rules of evidence" do not apply! The written report is enterec

n report must be first provided to the parties so each party is given the riunity to
that might rebut the conclusions and recommendations in the report.

chological evaluation process in a disputed parenting plan matter is nfenc
ion that would result from disclosing past record ever, if a parly volunarily
gical record fo the social invesfigator, inat party waives the r et oofi
cord. Also, statements made fo the investigator are not privileged. Za
15, 1115- H_O( la. 1st DCA 2017).

s the authority to order the | jic 24 s ove > obje a party if the
o the |§>UF t fitr en a situation

>me the statutory privile
party unless the court determines thi
at 1120.

10/24/2018
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THANK YOU

The Honorable Tarlika Navarro and Meghan M. Clary, Esg
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