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Zoning and Land Use Issues Under Section 
5 of the Live Local Act, SB 102
• Not applicable to residential zoning districts. 
• Applies to industrial, commercial and mixed use 

zoning districts.
• Informal AGO to Dania Beach: 

• Only applies to districts that are specifically for these 
purposes. 

• Does not apply to other districts that might also allow 
commercial, industrial or mixed.



Zoning and Land Use Issues Under Section 
5 of the Live Local Act, SB 102
• What is a mixed use zoning district? 

• Clearly, more than one nonresidential use qualifies. 
• Mixed with residential? Less clear – statutory analysis 

does not support (“mixed use residential projects” vs 
“mixed use zoning districts”).

• Preemption not needed, since residential use is already 
allowed in such districts. 

• For the residential component, the development follows 
the multi family development regulations.
• Displace standards designed for urban mixed residential 

development, and instead apply some multifamily district that 
contemplates a suburban apartment complex?



Zoning and Land Use Issues Under Section 
5 of the Live Local Act, SB 102

• Not a complete preemption of local regulation. 
• Allows qualifying developments to go into zoning 

districts that they would not otherwise be allowed 
in.

• Otherwise preempts height and density only.
• Currently allowed residential density – e.g., not 

hotel units. Not nonconforming. Not 
bonus/incentive.

• Other local regulations apply. 
• Avoids public hearings unless related to another 

request, such as a variance or plan amendment.



Zoning and Land Use Issues Under Section 
5 of the Live Local Act, SB 102
• Attorneys fees for violating preemption? Likely no.

• Attorneys fees are available for violation of express 
preemption under new amendment to Section 57.112(2), 
Fla Stat.: “reasonable attorney fees and costs and damages 
to the prevailing party”. 

• Opportunity to cure following notice and avoid attorneys 
fees, by amending or repealing what has been preempted.

• No limit on amount of fees/costs/damages.
• (6) Does not apply to local ordinances adopted pursuant to 

part II of chapter 163, s. 553.73 (bldg.), or s. 633.202 (fire). 
Most ordinances re Live Local preemption are likely 
zoning or land use ordinances. 



Case Studies

Ordinances
• Lake Mary
• Weston
• Boca Raton
Projects
• Doral – moratorium ordinance
• Miami Beach – starting to draft an ordinance
• Hollywood Beach



Lake Mary

• Adopted an ordinance prior to the effectiveness of the statute. 
Defined terms including administrative approval, commercial, 
mixed use residential.

• Defined mixed use zoning to exclude districts with residential, 
and include those with more than one nonresidential use.

• Act requires a minimum of 65% residential in mixed use. 
Ordinance modifies the City’s multifamily zoning district to 
require minimum of 35% high end commercial or Class A office, 
that ground floor be a nonresidential use, that minimum unit 
sizes and setbacks be met, and that residential amenities and 
enhanced architectural treatment be provided.

• First lawsuit in the state, seeking declaratory and injunctive 
relief that the ordinance violates state law.

• Currently in settlement talks – litigation is still pending.



Lake Mary

• Ordinance also sets rules for Live Local projects, requiring the recording of 
a restrictive covenant and local enforcement of affordability, and adds a 2-
year use it or lose it provision.

• Chesterfield has an approved PUD with commercial and residential uses 
on vacant property, most recently amended in 2022, which had already 
developed all of its approved residential. It claims it seeks to use the Act to 
build a multi-family affordable housing community (no application filed). 

• It claims its property was zoned mixed use including residential before the 
ordinance, and did not allow residential after the ordinance. The zoning 
district is PUD (compare AGO). 

• City claims PUD zoning district is not eligible under the Act, and additional 
residential violates the PUD agreement. City also notes that additional 
residential would violate the cap on units in the comprehensive plan 
applicable to this property. (Comp Plan: High Tech and Medical)

• Other City defenses: standing, ripeness, failure to apply/exhaust remedies, 
impairment of PUD Agreement, seeking an advisory opinion.



Weston

• Section 7.10 of the City Charter requires that all multi-family and 
non-residential site plans, as well as any amendments to such site 
plans (except minor amendments as defined by ordinance), must be 
received at a public hearing and receive prior approval from the City 
Commission.

• Ordinance provides that all site plans, submitted in accordance with 
the Act, must be received at a public hearing before the City Manager 
and receive prior administrative approval from the City Manager.

• Finding that Weston has designated less than 20 percent of the land 
area within its jurisdiction for commercial or industrial use, so it is 
only required to allow multi-family development pursuant to the Act 
as part of a mixed-use residential development.

• Identifies the eligible zoning districts: Commercial (C-1 ), Industrial 
(1-1 ), and PECO zoning districts, and acknowledges the height and 
density preemptions.



Weston

• Project follows LDRs of district setting the height.
• Equivalent treatment – affordable and market rate units in 

same building on same or unified lot, using the same entrance. 
All common areas and amenities accessible/available to all. 
Sizes and numbers of bedrooms in affordable units proportional 
to those in market rate units (e.g., affordable cannot all be 
studios, and if 25% 2br market, then 25% 2br affordable).

• Standard site plan criteria and notice requirements, and appeal 
procedure.

• Statutory affordability requirement incorporated as a condition 
of the administrative approval. Developer must record an 
affordability covenant prior to issuance of a building permit.



Boca Raton

• Originally proposed ordinance established procedures for 
development under the statute, and designated which zoning 
districts qualify.

• Standard site plan criteria, notices, and fees, using administrative 
minor site plan amendment process.

• Prepared a set of specific LDRs to apply, due to the variations among 
several MF zoning districts. Yards, landscaping, greenspace, 
accessory uses, and parking. Minimum plot size of 25,000 sq. ft. 
Maximum FAR applies. Minimum unit square footage. Established 
rules for conflicts in interpretation. Parking reduction by major 
transit hub.

• Minimum 30% nonresidential use floor area to assure meaningful 
mixed use and allow internalization of trips, located on ground floor. 
Residential lobbies, service areas, and amenities count as residential 
square footage.



Boca Raton
• Statutory affordability requirement incorporated as a condition of the 

administrative approval. Developer must record an affordability 
covenant prior to issuance of a building permit.

• Equivalent treatment – affordable and market rate units in same 
building on same or unified lot, using the same entrance. All 
common areas and amenities accessible/available to all. Sizes and 
numbers of bedrooms in affordable units proportional to those in 
market rate units (e.g., affordable cannot all be studios, and if 25% 2br 
market, then 25% 2br affordable).

• Acknowledged height (max 100 ft) and density (max 20/ac) 
preemptions, but not using density of downtown DRI. Finding that 
Boca Raton has designated less than 20 percent of the land area 
within its jurisdiction for commercial or industrial use, so it is only 
required to allow multi-family development pursuant to the Act as 
part of a mixed-use residential development.

• Applies to all applications received after July 1 (effective date of Act).



Boca Raton

• Sought project ideas from area developers. Five developers outlined 
projects that totaled 1,890 units, including 190 that would be 
affordable. No interest in 40% affordable projects.

• As of October, adopting a revised version of the Ordinance. Changes:
• Minimum 10% commercial use or 5000 sq ft, still on ground floor
• 2033 sunset consistent with statutory sunset
• Reduction of required setbacks tied to height – only where abuts SF res
• Tweaking of conflict rules for interpretation
• Proportionality (market rate vs affordable) applies to multiple structures, if 

multiple structures are built
• Proportionality measured by number of bedrooms rather than square footage

• Still working on an ordinance oriented to 10% affordable 
development under Subsection (6). Projected to adopt November. May 
include a 15% minimum affordable requirement, perhaps with 
incentives.



Doral

• Oasis Doral: a 17-acre 2.1 million sq ft residential and 
commercial project on the SW corner of Doral Boulevard and 
Northwest 97th Avenue, backing up to a pair of longstanding 
developments of modest two-story townhomes Villas of 
Amberwood, surrounding a golf course called Costa del Sol. 
Low-scale neighborhood.

• Five new 10- and 12-story towers with 623 new apartments and 
44,000 square feet of commercial space proposed with 250 
affordable units. Developer, Edward Abbo of Aventura-based 
The Apollo Companies.



Doral’s Response and Litigation Threat

• Doral adopted a six-month moratorium on accepting or 
processing Live Local affordable housing development 
applications in mid-September. To rework its zoning and 
planning procedures to be in compliance with its 
comprehensive plan and the Live Local Act. 
• Buffer requirements, the environmental review process, parking, traffic, 

landscaping, and floodplain management. 
• Concern: No negotiations for benefits. Incompatible with (coming to the 

nuisance concerns) and drives up costs for industrial development, 
which is the City’s focus and undermines its fiscal integrity. Far from 
transit, work and shopping. Does not make sense.

• When moratorium proposed, developer who applied in June 
prior to July 1 effectiveness of statute filed a notice of objection 
with the City.



Doral Settlement
• City settled with Oasis (without litigation) so they could proceed as 

grandfathered from moratorium, since applied in June – Amended 
application with voluntary limits on development.
• Proposed 10 and 12 stories, but settled at 8 stories with rooftop amenities. Act 

would have allowed 14 stories. 8 stories was allowed for commercial 
development under the existing zoning, which included business, office, 
residential and commercial. 

• No density limits. 
• Rentals required to be in same bldgs. as condos. 
• Mature landscape buffer and additional setbacks required. 
• Agreed to use community mixed use district development standards
• Will comply with whatever Doral comes up with for affordability 

enforcement. 
• If pursue a different development in the next 30 months, must follow same 

voluntary commitments.
• Essentially vested at the June 12 application date – following plan 

and code as of that date. City agrees to grandfather and not interfere 
with review by other agencies. 



Doral – Existing Conditions



Doral – Existing Conditions



Doral – Rendering



Doral – Rendering



Doral – Site Plan



Doral – Site Plan - Height



Miami Beach/Clevelander

• Currently a nightclub – many fights with City over noise/impacts.

• Site plan application submitted last week. Bypassing Historic Preservation 
Board hearing. Preserves historically designated portion.

• 137 total units: Mainly condo dwelling units, with 55 as workforce 
affordable rental units (more than $2100/month for studios), and a ground 
floor restaurant on 1 acre property (Clevelander and Essex House Hotels). 

• $89,640 is 120% median in Miami-Dade County compared to $98,520 in 
Broward.

• Increasing permanent density on barrier island.



Miami Beach/Clevelander

• 18 stories/200 feet – exceeds 50-foot height limit on Ocean Drive, 
but not as high as could go under the Act. Jesta claims it could 
actually build as tall as 52 stories and 519 feet based on the 
height of Five Park, condo under construction a mile away at 
Fifth Street and Alton Road.

• Exceeds FAR – City (and others) argue that FAR is not 
preempted; Jesta says it is.



Miami Beach/Clevelander

• Miami Beach Planning Board will consider proposals aimed at 
lowering building heights allowed for new buildings within a 
mile of Ocean Drive and of other historic districts. Existing 
structures would become nonconforming: e.g., 36-story, 484-foot 
Fontainebleau and the 38-story, 386-foot Setai.

• Clevelander claims to be vested by having applied. Harris Act 
implications.



Miami Beach – Existing Conditions



Miami Beach – Height Study



Miami Beach – Rendering



Miami Beach – Rendering



Hollywood Beach

• Originally assembled for a new 13-story hotel, denied due to 65-
foot height limits. 

• Proposed 628,000-square-foot residential and commercial 
complex that would replace nine 2-story motels and multiple 
short term rental properties on 2.4 acres from the Broadwalk to 
Ocean Drive in Hollywood Beach. 3-story beach club and 
restaurant facing the Broadwalk, with 4-story apartment 
building to the west, separated by North Surf Road, and a 18-
story condo and apartment tower (137 condos and 87-91 rental 
apartments with a poor door) on Ocean Drive. 

• 14,488 square feet of retail, 3,312 square feet of event space, 6,853 
square feet of restaurants. 8-story parking garage (352 parking 
spaces) with some retail on the ground floor. 



Hollywood Beach

• Height limit is 5 stories on Ocean Drive. Less than a mile from 
Margaritaville - 18-story hotel spanning 845,000 square feet. 
Borrowing density from Sian Ocean Residences, between the 
Diplomat and Hallandale Beach, a high rise neighborhood to 
south.

• Area is prone to flooding and highly vulnerable to the rising 
seas and storm surge driven by climate change, and reaches 
gridlock in season already. Increasing permanent density on 
barrier island.



Hollywood Beach – Existing Conditions



Hollywood Beach – Existing Conditions



Hollywood Beach – Rendering



Hollywood Beach – Rendering



Hollywood Beach

• Commissioner Shuham: encourages developers to run 
roughshod over the city’s careful planning to foster dense but 
carefully scaled mixed-use redevelopment, including affordable 
housing, in the city’s nearby downtown and along transit and 
transportation corridors, where it’s most appropriate.

• “This is what you call a mom-and-pop,” McAdams said of the 
motel, which has been in his family for 66 years. “And so you’re 
telling me that, at the signing of a pen, the state can change the 
face of Hollywood beach? So you can wipe out our laws and 
stick it to the residents? That ain’t right. Someone has to have a 
long-term vision for this area other than lining your own 
pocket.” 



Lessons Learned?

• Local regulations are not really the issue? Clay County/rural 
near metro area example cited by Kody.

• There may be good independent reasons not to allow Live Local 
projects in the specified zoning districts. 
• Doral and Lake Mary – undermines industrial and economic 

development policy.
• Hollywood and Miami Beach – placing new permanent residential 

density on the barrier island, in harms way. Undermines planning for 
where greater density is appropriate.



Thank you.

Susan L. Trevarthen 
slt@wsh-law.com  
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