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letter from the president
We had an outstanding night at Pier 66 for 
the 2016 Officer Installation and Awards 
Banquet.  Next year, we plan to have the 
event on Saturday night and emphasize 
the entertainment side of the event and de-
emphasize the speech making.

As I noted in my brief acceptance speech, 
the Broward County Bar Association will 
be heard on issues of importance.  This 
month that includes The Florida Bar’s 
attempt to change the rules pertaining to 
“for profit” lawyer referral services.

Rule 4-7.22 of the Rules Regulating the 
Florida Bar currently requires lawyers who 
participate in “for-profit” referral services 
to maintain legal malpractice liability 
coverage in amount not less than $100,000, 
place notations on all advertisements for 
the referral service that the lawyers are 
paying to be a member, and that the service 

is in fact a lawyer referral service as opposed to a bona fide ad by a particular lawyer.  All 
of these things would be deleted under the new rule.  “Qualifying providers” would become 
the euphemism for lawyer referral services.  The malpractice insurance requirement is 
dropped, as are the current disclosures pertaining to the service itself.  

On June 29, 2016, the Broward County Board of Directors unanimously voted to support a 
Resolution, which can be viewed at http://bit.ly/2aG9xXR, opposing the new rule changes.

Following our Resolution being furnished to the Board of Governors, we met with Jay Kim 
and Lorna Brown-Burton, two members of the five-member delegation of the Broward 
County Florida Bar Board of Governors contingent, and are grateful for their time and 
explanations at our recent board meeting held on July 19, 2016.  

After listening to their explanations and the presentation of information, the Board took 
another vote as to whether or not anyone wished to revisit our resolution to change or 
modify it in any way.   

The vote was unanimously no.

Most respectfully and not wishing to be at odds with our Board of Governors, but feeling 
that there is no other reasonable choice, the Broward County Bar Association continues to 
oppose the amendments to the for-profit lawyer referral service rules.  Much is made of the 
fact that the proposed changes would not impact “non-profit” lawyer referral services as the 
Broward County Bar.  Nothing could be further from the truth.  

Non-profit organizations state-wide will be impacted by a giant influx of for-profit services 
who no longer carry malpractice coverage, who do not have the restrictions holding 
themselves out as lawyer referral services and who have budgets far greater than the non-
profit organizations ever will. 

It is the position of the Broward County Bar that the rule changes are wrong for the citizens 
of Florida, wrong for the legal profession and contrary to the requested changes that the 
Florida Supreme Court ordered last year—specifically that the Bar propose rules that forbid 
affiliating with non-lawyer owned “for profit” services in Florida. This was not done.

We will be filing our comments before the September 15, 2016 deadline with the Florida 
Supreme Court and will keep you updated on this very important issue.   

Charles A. Morehead III
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Broward County Bar Association
1051 SE 3rd Avenue

Fort Lauderdale, FL 33316
954.764.8040



6  | August 2016 Broward County Bar assoCiation Barrister

Keller Landsberg PA
Broward Financial Centre 
500 E. Broward Boulevard, Suite 1400
Fort Lauderdale, FL 33394
P: 954.761.3550
F: 954.525.2134

www.kellerlandsberg.com

D. David Keller, Founding Shareholder
Best Lawyers in America - Legal Malpractice
Defended more than 400 legal malpractice claims
Approved counsel for many legal malpractice insurers
AV rated - Martindale-Hubbell
Florida Super Lawyers 2010-2015
Top Lawyer - South Florida Legal Guide
Past President, ABOTA, Fort Lauderdale
Federation of Defense and Corporate Counsel

Raymond L. Robin, Managing Shareholder
Former Clerk to the Honorable Joseph Nesbitt of
        the Third District Court of Appeal of Florida
Business, insurance, reinsurance, real property and 
        commercial litigation in all Florida state and
        federal trial and appellate courts.  
Admitted to Florida state and federal courts and 
        the United States Supreme Court.

D. David Keller
Raymond L. Robin

Wendy J. Stein
Ana Laura Olman

Dena B. Sacharow
Emily G. Romano

W.  Daniel Za�uto
Alan L. Landsberg, Of Counsel

Maria N. Vernace, Of Counsel
Charles B. Morton, Jr., Of Counsel
Stephanie M. Michel, Of Counsel

Defending
Reputations®

Proud Annual Sponsors of the Broward County Bar Association

Our 

attorneys are 

here to help you 

with Risk Management, 
Legal Malpractice Claims and 

Florida Bar Grievances. 

Alpine Jaguar

Bienenfeld, Lasek, & Starr, LLC.

Brenner Real Estate Group

Broad & Cassel

CopyScan

Ellsley Sobol Attorneys at Law

Fiske & Company

Florida Lawyers Mutual Insurance Company

Florida Power & Light Company

Fowler White Burnett, P.A.

Keller Landsberg PA

King Lindsey, P.A. 

LexisNexis

L.R.I. • Process Services & Litigation Support

LAN Infotech

Orange Legal

Precise Reporting Services

Recovery Unplugged Treatment Center

Regal Home Health and Care Management

Sabadell United Bank

Upchurch, Watson, White & Max

U.S. Legal Support

The Law Offices of Adrian Philip Thomas, P.A.

B R OWA R D  C O U N T Y  B A R  A S S O C I AT I O N
A n n u A l  S p o n S o r S



August 2016  |  7Broward County Bar assoCiation Barrister

letter from the young lawyers’ president

This past month, members of your 
BCBA attended the Florida Bar 2016 
Voluntary Bar Leaders Conference. It 
was well attended by active members 
of Bar organizations throughout the 
state and was a think tank of ideas to 
improve the quality and services of 
Voluntary Bar Organizations in Flor-
ida. While we learned many things at 
the conference, there are a few in par-
ticular that I’d like to share with you.

Florida Bar President, William J. Schi-
fino, Jr., spoke about the state of our 
Florida Bar and the important role that 
we play as attorneys. As Mr. Schifino 
noted, lawyers rise to the top. While 
this may mean different things to differ-

ent people, I took it to mean that, as lawyers, we find a way to make a difference. 
We need to maintain an active role in local nonprofits, chambers of commerce, 
and local politics, not only for the benefit of our profession, but for the benefit of 
our community. Mr. Schifino’s Bar involvement began when his boss told him he 
had to join a local committee and he credits her to this day with what has become 
the best thing for his career. We heard many similar statements from the various 
speakers. I hope all of you reading this, especially the younger attorneys, will “rise 
to the top” by taking that next step and getting more involved in your local Bar 
association, the BCBA. It truly will have a positive impact on your legal career.

President of the Young Lawyers Division (YLD) of the Florida Bar, Katherine 
Hurst Miller, focused on the mission of the YLD, which is to inspire and empower 
young lawyers to succeed and serve their communities.  Your YLS strives to do 
the same thing. It was shocking to hear, although it makes sense with what we 
know about the amount of law schools in Florida, that there are almost 26,000 
young lawyers (under 36 or in practice for 5 years or less) in our state. Some of 
the ideas and community events that were recommended at this conference are 
already fully in place here in Broward. It was amazing to hear the strong reputa-
tion our Bar Association has and how attorneys throughout the state wish that 
their local bars had similar programming, involvement, charitable fundraising, 
and membership benefits. 

As great as we are, we must not rest on our laurels. We must continue to provide 
high-quality educational programming, effective networking opportunities and 
increase the benefits provided to members. Our YLS Town Hall Meeting will be 
on August 4 and I encourage anyone reading this to come and share their ideas on 
how we can improve the YLS. There will be an election for an open YLS Board 
of Directors position. Anyone who is interested should email me directly so I can 
answer any questions you may have about the expectations and responsibilities 
that accompany the position and to appear on the ballot. That being said, you do 
not have to be a member of the board to create or host a YLS event. Your YLS is 
here to inspire and empower you. It only takes a desire to get involved and you 
will, surely, rise to the top. We want you to succeed because your success is our 
success. I’ll see you on August 4.   

2016 - 2017 BCBA
Young Lawyers’ Section

OFFICERS
Todd L. Baker - President

Sara M. Sandler - President Elect
Brent M. Reitman - Treasurer
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The only insurance company that was created by The Florida Bar!

•Rated “A” Excellent by A.M. Best

•10% Discount for Board 
Certified Attorneys

•Free Risk Management Hotline

•Personal Service That 
No One Can Match

CREATED
FOR LAWYERS,

BY LAWYERS

Call or visit us online today!   flmic.com   800.633.6458

We want to see you in the next Barrister publication!
Email a hi-res picture of yourself with a Barrister when on

vacation or business trip to ads@browardbar.org.

Lisa Goldberg, BCBA Member with her husband
Glenn Garrett in Venice, Italy celebrating

their 30th wedding anniversary.
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Congratulations Todd Baker on 
being installed as President of 
the Young Lawyers Section and 
to all Directors being installed.  
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The Broward County Bar Association 
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Our goal is to understand the challenges that our clients face, build collaborative relationships, and craft creative solutions 
designed and executed with long-term strategic goals in mind. Since our inception in 1981, Greenspoon Marder has become 
a full-service, Am Law 200 law firm with more than 180 attorneys. We serve Fortune 500, middle market public and private 
companies, start-ups, emerging businesses, individuals and entrepreneurs across Florida and the United States.
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TM and © 2016, Greenspoon Marder, P.A. In New York Greenspoon Marder, P.A. practices under the name Greenspoon Marder, P.A. P.C. In California Greenspoon Marder LLP practices using the fictitious name and trademark Greenspoon 
Marder under license from Greenspoon Marder, P.A.
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Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and Greenberg 
Traurig, P.A. ©2016 Greenberg Traurig, LLP. Attorneys at Law. All rights reserved. °These 
numbers are subject to fl uctuation.   27609

GREENBERG TRAURIG, P.A. | ATTORNEYS AT LAW | WWW.GTLAW.COM

Greenberg Traurig congratulates the 

Broward County Bar Association and 

Young Lawyers Section 2016-2017 offi cers.

We salute incoming BCBA President 

Charles Morehead III and 

incoming YLS President Todd Baker.

William R. Clayton, Shareholder 
Broward County Bar Association Board Member
401 East Las Olas Boulevard | Suite 2000
Fort Lauderdale, FL 33301 | 954.765.0500

Copyright © 2016 Holland & Knight LLP All Rights Reserved

www.hklaw.com

Nick G. Milano, Executive Partner  |  Brian K. Hole, Partner  

Fort Lauderdale, FL  |  954.525.1000 

Holland & Knight is proud to sponsor the

 Broward County Bar Association 
Annual Installation Dinner 

and congratulates incoming BCBA President Charles Morehead III 
and incoming Young Lawyers Section President Todd Baker. 
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2016 Installation Awards

Congratulations!

Michele K. Feinzig
Section Chair Award

(Appellate)

Louis Reinstein
Section Chair Award

(Appellate)

Valerie Barton Barnhart
Committee Chair Award

(Technology)

Antonya Johnson
YLS Paul May

Professionalism Award

Alison F. Smith
Joseph J. Carter

Professionalism Award

John C. Primeau
Lynn Futch

Professionalism Award

The Honorable
Martin J. Bidwill
Stephen R. Booher

Professionalism Award
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Congratulations to the Incoming 
Officers and Board of Directors of 

the Broward County Bar Association and
the Young Lawyers’ Section

Litigation • Mediation • Arbitration
(954) 463-8593

www.chkklaw.com

We are so proud of 
Edwina KEsslEr

2016-2017
Broward County Bar Association

Treasurer

The attorneys of Abramowitz, Pomerantz & Morehead, 
P.A. have been helping injured victims and families who 
have lost loved ones for over 25 years. We have assisted 
thousands of clients who have suffered from personal 
injuries or wrongful death, caused by auto and truck 
accidents, defective products, medical malpractice, dog 
bites, slip-and-falls and other incidents.

We are fortunate to have been able to help the injured 
in their time of need. Many of our results have helped 
to significantly improve the lives of our clients and their 
families. Some of our cases have been precedent setting, 
helping to shape laws and make our communities safer.
We pride ourselves on our commitment to each and every 
client and upholding their constitutional right to seek justice. 
We recognize that in our clients’ eyes, their case is the only 
case and our personalized attention reflects this sentiment.

We recognize that in some instances, a seemingly simple 
case can result in a much larger and more significant 
matter. Abramowitz, Pomerantz & Morehead, P.A. is deeply
rooted in values, integrity and the pursuit of justice. 
We strive to make a positive impact on our clients, our 
community and on consumer safety.

Why 
Hire Us?

We Are Florida
Injury Lawyers

Legal Malpractice

Personal Injury

Wrongful Death

Auto Accidents

Product Liability

Premises Liability

Medical Malpractice

APM
ABRAMOWITZ, POMERANTZ & MOREHEAD, P.A.

FLORIDA INJURY LAWYERS

The trial attorneys of Abramowitz, Pomerantz & Morehead, P.A. 
have been helping personal injury victims and their families 
seek justice for over 25 years. We welcome all inquiries and 
legal questions, and we look forward to serving you.

Main Office:
7800 W. Oakland Park Boulevard, Suite 101
Sunrise, FL 33351
Telephone: 954-572-7200  Fax: 954-748-6488
Email: info@floridainjurylawyers.com

Consulting Offices:
For your convenience, our attorneys are available to
consult with clients at the following locations:

8100 Oak Lane, Miami Lakes
1021 Ives Dairy Road, Miami
150 Alhambra Circle, Coral Gables
888 S.E. Third Ave., Fort Lauderdale
1011 S. Federal Highway, Hollywood
3111 N. University Drive, Coral Springs
1402 N. State Road 7, Margate
7805 S.W. 16th Court, Plantation
In Miami-Dade County call 305-949-7100 or in
Palm Beach County call 561-833-5544.

APM
ABRAMOWITZ, POMERANTZ & MOREHEAD, P.A.

FLORIDA INJURY LAWYERS

For more than 25 years, the experienced personal injury 
lawyers of Abramowitz, Pomerantz & Morehead, P.A. have 
been helping victims who have been seriously injured or 
killed due to the actions or negligence of an individual, 
corporation or other entity. Our firm funds all out-of-
pocket expenses incurred, leverages the most up-to-date 
research and technology, and employs noted experts 
when pursuing our clients’ claims. We seek justice for our 
clients in the following areas:

• Personal Injury / Wrongful Death

• Accidental Drowning

• Airplane Accidents

• Auto Accidents

• Automated External Defibrillators

• Aviation Accidents

• Boating/Cruise Ship Accidents

• Burn & Fire Injuries

• Catastrophic Injuries

• Defective Products

• Dog Bites

• Head/Neck / Back Injuries

• Insurance Litigation

• Legal Malpractice

• Medical Malpractice

• Motorcycle Accidents

• Nursing Home Abuse

• Pedestrian Accidents

• Premises Liability

• Trucking Accidents

Contact Us

Practice Areas

7800 W. Oakland Park Blvd.,Ste 101
Sunrise, FL 33351
Ph: 954-572-7200 • Fax: 954-748-6488
info@floridainjurylawyers.com
www.floridainjurylawyers.com
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Michael L. Buckner, Esq. is 
president and shareholder of 
Buckner, an education and 
sports law firm. He conducts 
investigations of alleged mis-
conduct, regulatory infrac-
tions, doping violations and 
unethical conduct for univer-
sities, sports organizations 
and business entities. He can 
be reached at mbuckner@
bucknersportslaw.com or 
951-941-1844 ext. 1. [Note: 
Buckner summer associate 
Claudia Harke also contrib-
uted to this article.

Jared Guberman, Esq.  is a 
civil and construction litiga-
tion attorney with Vincent 
F. Vaccarella, P.A. in Fort 
Lauderdale. He may be con-
tacted at 305-932-4044 or by 
e-mail at jguberman@v-law.
net.

and everything in their system—it is not 
necessary to demonstrate intent, fault, negli-
gence or knowing use.

6. What is a Therapeutic Use Exemption 
(“TUE”)? 
If the medication an athlete is required to 
take to treat an illness or condition happens 
to fall under the prohibited list, a TUE may 
give that athlete the authorization to take the 
needed medicine. A TUE must be obtained 
in advance, not retroactively.

7. What are the special CAS ad hoc di-
visions that are used during the Olympic 
Games?
CAS forms special ad hoc divisions to hear 
urgent cases that arise during the Olympic 
Games. The turnaround time for arbitration 
decisions made by the ad hoc division is as 
short as 24 hours.    

by Michael L. Buckner and Jared S. Guberman

As the 2016 Summer Olympic Games ap-
proach, it is important for Florida lawyers 
representing qualifying athletes to have a 
thorough understanding of the World-Anti 
Doping Code (“the Code”) and Court of 
Arbitration for Sport (“CAS”) procedures, 
as well as to arrange for clients to be edu-
cated on all aspects of anti-doping rules. Al-
though international anti-doping protocols 
are complex, effective preparation will en-
sure Olympic and international athlete cli-
ents can concentrate on the joy of reaching 
the medal stand without the distractions of a 
positive drug test.

The International Olympic Committee and 
other international governing bodies use the 
Code and CAS as part of a comprehensive 
drug testing program. American athletes 
who compete in international competitions 
are subject to these measures. In fact, the 
United States District Court for the North-
ern District of Florida, in Gatlin v. U.S. An-
ti-Doping Agency, Inc., Case No. 3:08-cv-
241/LAC/EMT (N.D. Fla. June 24, 2008), 
concluded that disputes arising from inter-
national sports drug testing processes must 
be addressed in CAS, or other agreed-to 
arbitration, and not through state or federal 
court litigation.

It is vital for Florida lawyers who serve 
as sports agents or attorneys for Olympic 
athletes to understand the governing rules 
and communicate them effectively to their 
clients. Below is a list of questions and an-
swers to help prevent the intentional or un-
intentional violation of the Code: 

1. What is the Whereabouts Rule?
The goal of the Whereabouts system is to 
simplify out-of-competition testing. This 
system requires an athlete to confirm his 
or her exact location to the relevant testing 
authority for one hour a day, seven days a 
week, 365 days a year. During the 60-min-
ute time slot the athlete selects, he or she 

is required to be available for testing at the 
designated location. If an athlete needs to 
change this, he or she can do so right up un-
til the start of the 60-minute slot. The athlete 
must stay at the designated location for the 
whole 60 minutes. If the athlete is not at the 
specified location, it will count as a missed 
test. Three missed tests within a twelve-
month period constitutes an anti-doping rule 
violation.

2. What are the penalties for committing 
an anti-doping violation?
An anti-doping violation in individual 
sports in connection with an in-competition 
test automatically leads to disqualification 
of the result obtained in that competition in-
cluding the forfeiture of any medals, points 
and prizes. Although the period of ineligi-
bility will vary on a case-by-case basis, a 
third anti-doping rule violation results in a 
lifetime period of ineligibility.

3. What substances are prohibited?
The World Anti-Doping Agency main-
tains a list of banned substances that are: 
(a) banned at all times; and (b) prohibited 
during the in-competition period. The Code 
places the responsibility for the use of any 
and all medications, antibiotics and supple-
ments on the athlete.

4. What is prohibited association? 
Under the Code, an anti-doping rule viola-
tion occurs when an athlete associates (e.g., 
obtains training, strategy, nutrition or medi-
cal advice, therapy, treatment or prescrip-
tions) with coaches or other individuals who 
have been determined to have committed an 
infraction under the Code (or other applica-
ble anti-doping rule) or criminally convicted 
for a violation of a performance-enhancing 
drug law.

5. Does intent matter when it comes to an 
anti-doping rule violation?
No. Athletes are strictly liable for anything 

A Primer for Lawyers  
on Drug Testing During the Olympics 

and International Competitions
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During the past twenty-plus years, 
we have been privileged to medi-
ate thousands of disputes. Although 
every case is unique, we have found 
that there are certain common de-
nominators to cases that are resolved 
at mediation (or shortly thereafter). 
We hope that the following tips will 
help you and your clients effectively 
mediate your labor and employment 
law disputes and achieve durable me-
diated settlement agreements:

1. Know what you and your clients 
want and need.

Your clients can not get what they 
want from others if you do not know 
what your clients want for them-
selves. Establish specific goals. Con-
sider what it will take to satisfy your 
clients’ interests, needs and objec-
tives. If you are an attorney repre-
senting a client on a contingent fee 
basis, would not it be helpful to know 
as early as possible that your client 
only wants an apology, rather than 
money damages? 

For example, in a Fair Labor Stan-
dards Act (FLSA) dispute, is the cli-
ent entitled to unpaid overtime or is it 
a half-time case? Was the employee 
paid for any overtime? Was the em-
ployee paid an hourly rate for all 
hours worked, but not the half time 
rate? Other issues might involve the 
Statute of Limitations-is it two years 
or three years? Plaintiff’s counsel 
will argue it is three years and claim 
there is intent not to comply with the 

FLSA and the defense attorney will 
argue compliance or “good faith” 
mistake. The parties need to know 
that the FLSA allows for liquidated 
damages-doubling the amount of un-
paid overtime owed and, more impor-
tantly, a Prevailing Plaintiff attorney 
fee statute. As long as the Plaintiff is 
entitled to $1.00 in unpaid overtime, 
the Defendant is required to pay the 
Plaintiff’s attorney fees and costs.

PRACTICE TIP: It is essential that 
the attorneys and the parties know 
and understand the applicable law.

2. Develop a game plan.

Once you know what your clients 
want, establish a negotiating strategy 
to achieve their objectives. Before 
presenting your first offer, consider 
where you and your clients want to 
start and where you want to finish. 
Give yourselves some room in which 
to negotiate.

You and your clients need to pres-
ent a unified presence (united front). 
Clients should be advised prior to the 
mediation that the lawyer will do most 
of the talking. When the lawyer and 
client meet in private sessions with 
the mediator, then the client can do 
all-or some-of the talking. This strat-
egy may vary from case to case, but 
it should be discussed with the client 
well before the scheduled mediation. 
The client should also be advised that 
the opposing counsel may say things 
that would not be admissible at trial, 

but this is the only opportunity for 
them to address the party. Sometimes 
attorneys in their opening statements 
will ask the other party a question. 
Please make sure that your client is 
aware of this and prepare your client 
as to how you would like the client to 
respond-if at all.

PRACTICE TIP: Lawyers and their 
clients must be fully prepared for the 
mediation process.

3. Know what the other party needs.

It takes two to tango and to negoti-
ate. To reach an agreement, all par-
ties must feel that some, if not all, 
of their interests have been satisfied. 
Your negotiating partners also have 
motivations and concerns. Ask open-
ended questions to gather informa-
tion in order to understand their posi-
tions, perspectives, motivations and 
concerns.

Mediation is the art of compromise-
know what the other parties want or 
need to come to an agreement. Make 
sure that your clients know what their 
“best case” (Best Alternative To A 
Negotiated Agreement-BATNA) and 
“worst case” (Worst Alternative To 
A Negotiated Agreement-WATNA) 
would look like. Prepare yourself and 
your client to answer the mediator’s 
questions that are likely to arise dur-
ing your private conversations. Be 
prepared and let the mediator know 
in advance that an interpreter may be 
needed. Do not rely on the mediator 

by Alan

Practical Tips for  
Mediating Labor and  

Employment Law Cases
by Bruce A. Blitman and Kimberly A. Gilmour
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to serve as the interpreter nor should 
you rely on a family member, who 
may have no understanding of the 
law, to faithfully and accurately in-
terpret what is being said during the 
mediation process. If a party does not 
have a good command of the Eng-
lish language and does not have the 
benefit of a skilled interpreter, it may 
be virtually impossible for them to 
meaningfully participate in the me-
diation process and resolve the case.

Employment discrimination cases are 
not always about money. Sometimes 
the former employee may want an 
apology or wants to know if there is 
some kind of awareness training so 
that the problems do not continue in 
the future. Another option to consider 
is whether the former employee wants 
to be rehired. This can be very effec-
tive, but employers have to remem-
ber that the lawsuit may not end just 
because the employee has accepted a 
position with the company.

PRACTICE TIP: Know what the 
parties need to satisfy their interests 
in order to resolve the case. Let the 
mediator know in advance about any 
special considerations, issues and 
accommodations for your clients and 
participants. These should include 
physical accommodations under the 
ADA, language and other cultural 
matters, as well as potential safety 
issues. This should touch on the im-
portance of having a professional 
interpreter rather than a family 
member-or the mediator (who is pro-
hibited by mediator standards of con-
duct from serving in this capacity), 
as well as the significance of making 
sure the mediation conference will 
be held in a safe and secure environ-
ment. Safety of the participants must 
always be the highest priority. If there 
are any concerns about safety, these 
must be addressed with the mediator 
immediately in order to determine 
whether the case is appropriate to be 
mediated, and if it is, where it can be 
conducted so that all of the partici-
pants will be safe.

4. Be an empathetic listener.

Attentive listening enables us to bet-
ter understand the motivations of oth-
ers. Make eye contact when anyone 
in the mediation is speaking. Pay 
attention to the words and language 
they use, as well as their body lan-
guage. At one recent mediation train-
ing course, a student in the class said 
that her child would admonish her by 
saying, “Mommy, listen to me with 
your face!” when she was distracted 
and not paying attention. This is out-
standing advice for all of us to follow.

The attorneys’ opening statements 
are the only opportunity for them to 
address the opposing parties. Some 
attorneys use this time to scare and 
intimidate the opposing parties, and 
may sometimes even go as far as to 
threaten them. This strategy does not 
usually work and can even cause a 
mediation conference end abruptly. 
On the other hand, attorneys who 
are well prepared can advise the op-
posing party how they see the case 
unfolding and identify the problems 
with the case. An effective mediator 
will be able to ask open-ended ques-
tions based on what has been said by 
the attorneys in order to facilitate the 
discussions and move the mediation 
forward. Attorneys who are prepared 
and able to deliver a well-structured 
and developed opening statement 
will usually have a more successful 
and productive mediation experience. 
Just because the parties may not like 
one another does not mean that their 
attorneys should treat each other in a 
hostile, antagonistic manner. The at-
torneys and the mediator should treat 
everyone with dignity and respect, 
and model good behavior for the oth-
er participants in the mediation pro-
cess. Attorneys who yell, scream and 
threaten each other do not help their 
clients or themselves achieve a mutu-
ally acceptable agreement.

PRACTICE TIP: Be prepared to 
deliver a compelling and effective 
opening statement. leave your “box-

ing gloves” home. 

This article is a two-part series. The 
second article in this series will ad-
dress the issues of attacking the prob-
lem and not the people, how to treat 
people at mediation and several other 
topics. Please look for part two of the 
article in our next month’s publica-
tion.    

Bruce A. Blitman has been a 
member of The Florida Bar 
since 1982 and is a longtime 
member of the Broward 
County Bar Association. 
He is a Florida Supreme 
Court Certified County 
and Circuit Civil Mediator 
(since 1989) and a Family 
Mediator (since 1990). He 
is also a Federal Mediator 
and a Qualified Arbitrator in 
Florida. Since 1989, Bruce 
has mediated thousands of 
disputes throughout Florida. 
A full-time mediator and ADR 
neutral since 1989, Bruce 
has written and lectured 
extensively about the benefits 
of mediation and Alternative 
Dispute Resolution for nearly 
thirty years. His articles have 
appeared in state, national 
and international dispute 
resolution magazines and 
journals. His office is located 
in Pembroke Pines. He can be 
contacted at (954) 437-3446 
or BABMediate@aol.com.

Kimberly Gilmour, Esq. law 
practice primarily involves 
dealing with employment 
law challenges. She assists 
all size companies and 
corporations and provides 
counsel in the areas of 
workforce issues, employment 
handbooks, manuals, poli-
cies, procedures, contracts 
and training. Her extensive 
litigation experience includes 
cases alleging age, sex, race 
and disability discrimination, 
as well as handling numerous 
administrative matters before 
Federal and State agencies. 
She handles real estate and 
contract disputes and has 
an extensive background 
in drafting and reviewing 
contracts and agreements.  
She can be reached at (954) 
584-6460 or gilmourlaw@
aol.com. 
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The Fourth District wrote an opin-
ion to clarify application of F.S. 
57.105(1), “when a trial court, on 
its own initiative, may order a party 
to pay attorney’s fees.”1 Under the 
rule announced in Watson, the court 
has the discretion to award fees 
even where a defective motion is 
filed that fails to comply with the 
safe harbor provisions. However, 
the record must demonstrate that 
the court truly acted on its own ini-
tiative and did not simply adopt the 
moving party’s motion.

The facts of the case in Watson are 
crucial to understanding the Fourth 
District’s clarification. An initial 
hearing on fees resulted in the court 
asking for written memoranda as to 
its authority to grant fees on its own 
initiative. At the continuation hear-
ing, the initiative of the court was 
addressed and the trial court provid-
ed commentary as to its thinking, 
and then granted the fee motion. The 
trial judge pointed to prior rulings 
that indicated the judge’s thinking 
that the claims had no merit.

The Fourth Circuit upheld the fee 
award and determined that the trial 
court properly exercised its discre-
tion to award fees on its own initia-
tive, and did not simply adopt the 
movant’s motion. The Fourth Dis-

trict followed other courts and ex-
pressly failed to adopt a bright-line 
rule preventing a court from exercis-
ing its initiative where an improper 
motion for fees was filed. The court 
distinguished its prior opinion in 
Santini.2  There, the Fourth Dis-
trict reversed the fee award because 
the record indicated that the trial 
court entered the sanction only af-
ter an oral motion was submitted, by 
adopting the movant’s motion. The 
court held that the reasoning of the 
trial court was in error and the trial 
court’s adoption of the motion was 
“solely to circumvent the safe har-
bor period.”

The court limited the scope of a 
similar case from the Second Dis-
trict3  The distinction as clarified in 
Watson, is that the trial court cannot 
partially or wholly adopt the defec-
tive motion, in acting on its own ini-
tiative. There must be some indica-
tion in the record that the trial court 
developed concern that there was 
probable merit to a fee sanction that 
existed before the defective motion 
was filed. 

Judge Warner specially concurred 
in Watson offered a warning to prac-
titioners. His concern is that it may 
be difficult in a typical case to find 
such indication in the record of the 

trial court’s concerns of the exis-
tence of prior merit to a fee sanc-
tion. Because nothing requires judg-
es to indicate their thoughts prior to 
ruling, practitioners should be wary 
of reliance on the court’s initiative 
for an award of fees resulting from 
frivolous claims or defenses. It is 
only where the record discloses the 
trial court’s prior concerns that an 
award of fees will be upheld in the 
face of a defective fee motion   

Alan Bryce Grossman is a 
sole practitioner in Cooper 
City, practicing in South 
Florida, and around the 
state, and elsewhere, for 
26 years.  His areas of 
practice include litigation 
and appeals in commercial, 
property, and probate mat-
ters.  He is a graduate of the 
University of Florida and 
the University of Baltimore 
School of Law.  He can be 
reached at alan@abgross-
man.com or by calling 
954-364-6294.

by Alan B. Grossman

Going Fourth:  
Taking the Initiative
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calendar of events

September 7
2016 Marlins Game CLE Night
Time: 4:45 p.m. CLE followed by 
networking and game 
Venue: Marlins Park 
Cost: $75 first 50 BCBA & NSU Alumni 
Member; $90 Non-Member
Includes: Parking, CLE, Club Level Ticket, 
Food and Beverage

September 15
2016 Constitution Day Reading & 
Reception 
Sponsorships Available!
Time: 5:30 p.m. – 7:30 p.m. 
Venue: Hyatt Regency Pier 66 – Pier Top
Cost: $30 General Admission; No Charge 
BCBA Judiciary 

September 16
Distinguished Speaker Series CLE 
Luncheon 
4th DCA Judges Panel
Time: 12:00 p.m. – 1:30 p.m. 
Venue: Anthony’s Runway 84
Cost: $25 BCBA Member; $40 Non-
Member

September 30
CLE: Do I Need an “Appellate” Lawyer 
Before an Appeal?
Sponsored by: Haliczer, Pettis & Schwamm
Time: 12:00 p.m. – 2:00 p.m. 
Venue: Tower Club
Cost: $10 BCBA Member; $25 Non-
Member

Save the Date
Visit our online Calendar for more 

information.
September 23
2016 Roger Staley Memorial Real 
Property Seminar

October 6
The Cuban Enigma: A Year Later CLE 
& Reception

October 14
2016 Legal Malpractice Summit

November 18 
2016 Nuts and Bolts Family Law 
Seminar

December 1
BCBA Member Holiday Party

FOLLOW THE BCBA
Facebook|Instagram|Twitter|LinkedIn

visit www.browardbar.org
for easy access to our social media links

photos • events • legal news • and more!

Register for BCBA Events
www.browardbar.org • 954-832-3618

Classified
RISSMAN, BARRETT, HURT, ET AL. 
SEEKS AN ASSOCIATE ATTORNEY 
for its Fort Lauderdale office.  Associate 
attorney must have 1 to 3 years experience 
in civil litigation, medical malpractice 
experience a plus. Applicants please 
send resume as well as a writing sample 
to karissa.owens@rissman.com.  All 
responses to be treated with confidentiality.

August 3
A Taste of the Caribbean CLE and 
Reception
Sponsorships Available!
Time: 5:30 p.m. – 8:00 p.m. 
Venue: BCBA Conference Center
Cost: $25 General Admission

August 18
YLS August Luncheon 
Time: 12:00 p.m. – 1:30 p.m. 
Venue: BCBA Conference Center
Cost: $15 BCBA Member; $20 Non-
Member

August 23
BCBA Meatballs and Martinis 
A Night with the Judicial Candidates
Time: 5:30 p.m. – 7:30 p.m.  
Venue: Anthony’s Runway 84
Cost: $10 BCBA Member & Judicial 
Candidates; $20 Non-Member; No Charge 
BCBA Judiciary *$5 walk-in fee
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