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letter from the president

Veterans Day…

On November 11, 2014, we will 
celebrate Veterans Day, also 
referred to as Armistice Day or 
Remembrance Day.

At 11a.m., on the 11th day of the 
11th month of 1918, the Armistice to 
end World War I became effective. 

President Woodrow Wilson first 
proclaimed Armistice Day on 
November 11, 1919, stating:

“To us in America, the reflections 
of Armistice Day will be filled with 
solemn pride in the heroism of those 
who died in the country’s service 

and with gratitude for the victory, both because of the thing from which it 
has freed us and because of the opportunity it has given America to show her 
sympathy with peace and justice in the councils of the nations.”

President Calvin Coolidge issued a proclamation to observe November 11 
each year as a legal holiday in honor of the veterans of World War I, which 
was said to be the war to end all wars. 

On August 14, 1945, Japan surrendered to the Allies, marking victory over 
Japan (referred to as V-J Day) and the end of World War II. America’s 
celebration was famously captured by Alfred Eisenstaedt, who photographed 
a sailor kissing a nurse in Times Square, surrounded by much celebration. 
This photograph was printed in Life Magazine. 

In 1954, President Dwight Eisenhower promoted the successful expansion 
of this national holiday to honor all veterans that served in the U. S Armed 
Forces. 

The Broward County Bar Association has many members who are also 
veterans. These honorable men and woman have served, and some are 
still serving, in the U.S. Armed Forces. Among them are Robert Schlorff, 
a Marine, who was decorated with two Purple Hearts for being wounded 
twice during his service in Vietnam, and Judge Michael L. Gates, who 
was awarded the Navy Cross for extraordinary heroism in combat and a 
Purple Heart. We salute each and every one of our member veterans on this 
upcoming Veterans Day.

On September 17, 44 Broward County residents, including judges, lawyers, 
and students, read the Constitution at the First Constitution Reading Day in 
Broward County. October was very busy with, seminars, including the First 
Malpractice Summit on October 10, the Broward County Criminal Law 
Section Seminar that took place in the jury room on October 17, and the 
First Annual Roger Staley Memorial Real Property Seminar on October 24. 
The many hours of planning and great execution of these events made these 
seminars well worth attending.    

John G. Jordan
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Family Law Seminar
presented by 

The Broward County Bar Association’s 
Family Law Section

FRIDAY, NOVEMBER 14, 2014
8:00 am - 5:00 pm*

$75 - BCBA Members • $100 - Nonmembers                                   
Includes Breakfast, Lunch and Reception

8 CLE Credits

Morning Agenda:  
• Office Management (Initial Interview, 

Consultation Fee, Retainer Agreements) -  
Meghan Clary, Esq.

• Getting to Know the Judicial Assistants - 
Sheena Bergeron, Karen Sisson, and Patti 
Buchholz

• Practice and Procedure - Angela Neave, Esq.
• Parenting Issues - David Hirschberg, Esq.
                                               
Afternoon Agenda:            
• Alimony (Temporary and All Forms of Ali-

mony) - Heather Apicella, Esq.
• Equitable Distribution -  Jodi Colton, Esq. 

and Marissa Pullano, Esq.
• Attorney’s Fees - Michael Gilden, Esq.
• Mediations - Janis Carlson, Esq.

*The seminar will be followed by a networking 
cocktail reception.

BCBA Conference Center
1051 SE 3rd Avenue • Fort Lauderdale

Limited Seats Available!

For more information and registration, 
visit:

www.browardbar.org

Jesse Diner in 
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in Wyoming.

Where in the World is the Barrister?!?

We want to see you in the next Barrister publication!
Email a hi-res picture of yourself with a Barrister when 
on vacation or business trip to ads@browardbar.org.
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Bob Coury 
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Empire Executive Offices 
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Upchurch Watson White & Max

The Broward CounTy
Bar assoCiaTion

thanks its Annual Sponsors
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letter from the young lawyers’ president

With Thanksgiving approaching, the 
Young Lawyers Section (“YLS”) is 
especially thankful for everyone that 
supported its 27th Annual Charity Golf 
Tournament last month to benefit ARC 
Broward. The tournament was sold 
out, and we are excited to present the 
proceeds from the tournament to ARC 
Broward at our holiday luncheon in 
December.

This tournament would not have been 
possible without our fantastic golf tour-
nament co-chairs, Jeffrey Wank, Esq., 
and Lauren Alperstein, Esq. When Jeff 
and Lauren visited the ARC Broward 
Preschool earlier this year, they knew 
we had picked a special charity. Since 
then, they have worked around the 
clock to make this tournament a suc-

cess. We appreciate the countless hours they have dedicated to this worthy cause.

Last month, YLS also finished its Broward Lawyers for Literacy initiative by par-
ticipating in Jumpstart’s Read for the Record. Read for the Record is a national 
event mobilizing millions of children and adults to celebrate early childhood lit-
eracy by reading the same book on the same day as part of the largest shared read-
ing experience. We appreciate all the lawyers and judges who came out to read to 
the children.

And finally, none of the YLS events or initiatives would be possible without the 
support of our annual sponsors, CopyScan, Sabadell United Bank, U.S. Legal Sup-
port, and Eppy Financial Group. We appreciate these wonderful businesses and 
their commitment to YLS. 

YLS has some great events coming up, further details of which can be found on 
our online calendar at www.browardbar.org/YLS. Here are a few highlights:

  •  Quarterly Breakfast with the Judiciary (Nov. 14): The Breakfasts with the Judi-
ciary are a wonderful opportunity for young lawyers and our Judges to discuss 
the practice of law in a more casual setting. Our next breakfast is on Friday, 
November 14 at 8:15 a.m. in the Broward County Courthouse, and it includes a 
hot breakfast catered by TooJay’s. Please RSVP online, as this is an event you 
will not want to miss.

  •  Happy Hour with South Palm Beach Bar Association (Nov. 20): Back by popu-
lar demand, our next happy will take place at the Alpine Jaguar car dealership 
on November 20. This event, which is co-hosted with the South Palm Beach 
Bar Association, is always a night of fun and a great opportunity to network.

  •  Holiday Luncheon (Dec. 4): The Holiday Luncheon is one of the year’s fa-
vorites, featuring festivities and a holiday choir. The luncheon will take place 
downtown at the Tower Club at noon. Discounted tickets are available with 
early registration.

Lastly, if you are interested in joining a committee, partnering with YLS on an 
event, or have any questions, please feel free to contact Lisa Smoker Faw at Rogers, 
Morris & Ziegler, LLP, at (954) 462-1431 or via email at LFaw@rmzlaw.com.  

2014-2015 BCBA
Young Lawyers’ Section

OFFICERS
Liza Smoker Faw - President

Tobi B. Lebowitz - President Elect
Jeffrey M. Wank - Treasurer

Kelly M. Vogt - Secretary
Marissa Pullano - Past President

BOARD OF DIRECTORS
Jamie D. Alman

Lauren M. Alperstein
Todd L. Baker

Renita F. Henry
Lindsay Massillon

Brent Reitman
Eric S. Rosen

Sara M. Sandler
Anthony H. Quackenbush

Cherine Smith Valbrun
Drew Vogt

Stacy R. Weissman

JUDICIAL REPRESENTATIVES
The Honorable Robert Diaz
The Honorable Stacy Ross

Walter G. “Skip” Campbell
954.763.8181

  
Lorna E. Brown-Burton

954.463.8322
 

Jay Cohen
954.763.6939

 
Adam Glenn Rabinowitz

954.764.7060
 

Diana Santa Maria
954.434.1077

Liza Smoker Faw
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Are we becoming a paperless society? 
Is biometrics the bane of our exis-
tence? The expression “time will tell” 
has already been proven obsolete. 
Biometric handwriting identification 
is creating a sundry of perplexing 
problems for document examiners. 

Handwriting identification and au-
thentication compares the charac-
teristics of questioned handwriting 
to a verified “known writing” of an 
individual. Relevant characteristics 
include slant, letter height, pressure 
patterns, spacing and size. 

To establish a document was written 
by a particular person, handwriting 
characteristics of the questioned writ-
ing must be in substantial agreement 
with the known writing such that any 
differences between the writings are 
explainable. This way, the examiner 
can identify the writer and eliminate 
the possibility of another writer. 

Due to the inherent inability of the 
human hand to write with such me-
chanical precision as to exactly repro-
duce the many varied characteristics 
in an individual’s handwriting, a nat-
ural variation is anticipated. 

Our legal system was founded on the 
principal that an individual’s signa-
ture is inherently unique and iden-
tifiable. Our signature is one of the 
biometrics of human behavior in the 

legal realm, it is a tangible indicator 
that the signer of a document, such as 
a check, contract, will, or promissory 
note, is honoring mutually agreed-up-
on terms or otherwise acknowledging 
that the signor is the writer. In the 21st 
century, digital signatures are fre-
quently called into question because 
handwriting characteristics are not, in 
most cases, readily identifiable. 

Biometric Signature Recognition 

In Biometric signature recognition, an 
individual’s signature is electronically 
matched against a database of that in-
dividual’s known signatures. When an 
individual signs an electronic keypad 
at a store, the signature is compared 
to at least two other signatures to de-
termine authenticity. Unfortunately, 
given the natural variation of hand-
writing and technological differences 
in the keypad manufacturing, this 
process leaves much to be desired. 

Types of Biometric Signature Rec-
ognition 

Signature recognition software tem-
plates are embedded with biometric 
encryption codes that can only be 
decrypted by a matching signature. 
The encryption algorithm addresses 
slight variations in the handwriting, 
allowing for a match and decryption. 
Hopefully. Consider these two sce-
narios:

You just purchased the 42-inch flat-
screen TV of your dreams at the 
electronics store and scribbled your 
name on the digital keypad at the 
register. Two weeks later the bill ar-
rives, with two flat-screen TVs. One 
is your 42-inch TV. The other is a 
60-inch flat-screen with a price tag 
of $1,500. When you call the store, 
the clerk tells you that you have in-
deed purchased the 60-inch TV, and 
they have your signature “on file.” 
You call the credit card company to 
dispute the charge and they send you 
what appears to be a signature written 
by an alien life form. You are stunned 
when you realize that it looks incred-
ibly similar to at least 200 illegible 
signatures you previously signed on 
keypads. Another 30 days pass and 
the credit card company denies your 
request to remove the $1,500 charge. 
Now it’s up to you to prove it’s not 
your signature. 

You enter into a contract with a client. 
He signs the contract on your iPad us-
ing his finger. A week later, the cli-
ent decides a better deal is available 
elsewhere and denies ever signing the 
contract, claiming you forged his sig-
nature. The illegibility of the signature 
when compared to his known writing 
may provide the artillery to back out 
of the contract. How can a document 
examiner prove the client signed the 
contract if without similarity between 
the known and questioned signatures 

by E’lyn Bryan

Living in a Paperless Digital Age:
What? I never signed that!

Living in a Paperless Digital Age:
What? I never signed that!
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due to the poor quality 
of the digital signature? 

Biometric Signature 
Recognition

There are two types of 
signature recognition: 
online (dynamic) and 
offline (static). Online 
recognition focuses on 
how a signature is cre-
ated and other dynamic 
aspects of the signing 
action. Online recog-
nition is more reliable 
since it analyzes the be-
havioral patterns of the signer such as, 
speed, pressure and line formation. 
Online recognition raises the level of 
security and reduces the chances of 
forgery with the use of biometric en-
cryption techniques. 

Offline signature recognition is static 
and only focuses on analyzing the sig-
nature itself. Offline cannot analyze 
pressure patterns, such as “weight” 
of the drawn line, slant of the letters, 
speed or other “dynamic” features 
necessary to examine and opine as to 
whether a signature or handwriting is 
authentic. 

The Internal Processor

The signature on a digital keypad is 
produced by a set of data points that 
are connected when pressure is placed 
on the surface of the keypad. A slow 
processor or inadvertent pen lift cre-
ates spaces in the flow of the writing 
almost like a dotted line. Resting of 
a palm or pinky for leverage when 

signing on a keypad surface placed at 
an unusual angle can cause an acci-
dental smudge.

Sometimes the keypad may not be 
sensitive enough to capture all the 
pressure points, causing the writing 
to appear unsmooth. Some software 
can automatically create a curve or 
straight line for a more natural look-
ing effect. This is highly problematic 
for document examiners, as this pro-
cess alters the signature. As a result, 
identification is often impossible. 

Several other factors contribute to an 
illegible digital signature. Most often, 
the keypad is not easily accessible. 
Many credit card keypads angled to-
wards the cash register in checkout 
lines. Signing a courier’s keypad is a 
juggling act at best and often entails 
holding the keypad in one hand and 
signing with the other.

As we move towards a paperless so-
ciety, it would behoove the public to 
be cognizant of its signatures, making 

every effort to write con-
sistently legible. Should 
point-of-sale software 
fail to recognize differ-
ences in an authentic 
signature from that of a 
forger, having a legible 
and distinct signature 
could make all the dif-
ference.

“The upper reference 
signature is used to 
compare the authentic-
ity of the lower ques-
tioned signature. The 
lower signature is very 

likely to be false, because while simi-
lar in shape, it exhibits the “slow 
signing effect” typical of the actions 
of a forger” describes Topaz Systems. 
  
This article has been reduced in size 
for purposes of publishing.  Please 
visit http://www.browardbar.org/
wp-content/uploads/2014/10/Living-
in-a-Paperless-Digital-Age-Arti-
cle-Original.pdf to read the full un-
abridged article.    

E’lyn Bryan is a Board 
Accredited Investigator 
and Certified Forensic 
Document Examiner. She 
is a published author and 
has recently presented 
a CLE course at the 
Broward County Bar 
Association on Forensic 
Document Examination 
and Handwriting Analy-
sis.  She can be contacted 
at 561-361-0007 or by 
email at bocaforensic@
aol.com
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Many of us have seen recent news 
stories about frustration of veterans 
and their families with the chal-
lenges of navigating their benefits 
and with the legal system. Many are 
experiencing difficulties on many 
fronts as they reenter civilian life. 
Veterans and their families often 
need assistance with getting a job, 
obtaining housing, navigating the 
education system, overcoming be-
havioral health issues, and resolv-
ing legal issues. It has become clear 
that most are unequipped to over-
come these obstacles. Twenty-two 
veterans commit suicide per day. 
There are 30,531 homeless veterans 
in Florida 51.3 percent of whom 
have a disabling condition.

MISSION UNITED, a project cre-
ated by United Way of Broward 
County, is a program that supports 
United States service members, vet-
erans and their families in Broward 
County by helping them re-accli-
mate to civilian life. One of 1,800 
United Way organizations world-
wide, MISSION UNITED, was the 
winner of the 2014 Common Good 
Award for Mobilizing Community 
Resources. Key focus areas include 
employment readiness, education, 
health, legal assistance, emergency 
financial aid, and housing. The Wil-
liam “Bill” Kling VA Clinic in Bro-
ward County has been especially 
sensitive to veterans’ issues, and 

has become an integral part of the 
success of MISSION UNITED.

The MISSION UNITED Veterans 
Pro Bono Project is a partnership 
between United Way of Broward 
County and Legal Aid Service of 
Broward County. The project is the 
legal arm of the MISSION UNIT-
ED program. It fills the gap in the 
need for legal assistance within the 
community for service members, 
veterans and their families residing 
in Broward County. It provides free, 
civil legal representation to address 
their particular needs. The attorneys 
help veterans overcome legal ob-
stacles that stand in the way of their 
successful re-entry and transition 
into civilian life. The project re-
cruits, trains and mentors attorneys 
who volunteer to represent a service 
member, veteran or the veteran’s 
family in a civil legal matter. A proj-
ect staff attorney screens veterans 
for eligibility, and either represents 
the veteran or places the case with a 
volunteer attorney. Volunteer attor-
neys receive free malpractice insur-
ance coverage; access to free CLEs  
in the form of reference manuals 
and form banks; local, and national, 
recognition and media exposure; 
attorneys’ fees (if there is a statu-
tory award of fees); and the ability 
to make a difference in a veteran’s 
life. For young attorneys, or attor-
neys seeking to expand their prac-

tice into different areas, volunteer 
attorneys get invaluable experience 
by taking a case pro bono with the 
guidance of a mentor.

Since its inception in February 
2013, the project has served more 
than 960 service members, veter-
ans and their families.  To date, the 
project consists of more than 300 
volunteer attorneys who have per-
formed more than 965 hours of ser-
vices—or nearly $300,000 worth 
of pro bono civil legal representa-
tion. The program does more than 
provide access to justice for service 
members, veterans and their fami-
lies: The program saves homes, 
secures disability and government 
benefits, resolves family law mat-
ters, and helps veterans and their 
families navigate the legal and ad-
ministrative obstacles they face 
upon reentry to civilian life.

For more information, or to sign 
up to represent a veteran pro bono, 
please email Andrea Macatangay, 
Esq., Supervising Attorney for the 
MISSION UNITED Veterans Pro 
Bono Project (VPBP), at amacatan-
gay@legalaid.org or call 954-318-
4524.  If you know anyone who 
may qualify for legal representation 
through the VPBP, tell them to call 
954-4-UNITED.    
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• Legal Malpractice and Professional Liability Defense
 • Law Firm Counseling and Risk Management 

• Commercial Litigation
• Insurance Coverage

• Mediations  

D. David Keller
Best Lawyers in America - Legal Malpractice
  Defended more than 400 legal malpractice claims
  Approved counsel for most legal malpractice insurers 
AV rated - Martindale-Hubbell 
Florida Super Lawyers 2010-2013
Top Lawyer - South Florida Legal Guide  
Past President, ABOTA, Fort Lauderdale
Federation of Defense and Corporate Counsel

Alan L. Landsberg
Best Lawyers in America —
  Defense — Personal Injury Litigation
Board Certified Civil Trial Lawyer 
Certified Circuit Civil Mediator
ABOTA Member 
Former Managing Attorney, Hartford Insurance Co.
Florida Bar Professional Ethics Committee

Keller Landsberg PA
Broward Financial Centre, 500 E. Broward Boulevard, Suite 1400

Fort Lauderdale, FL 33394
P: 954.761.3550 | F: 954.525.2134

www.kellerlandsberg.com 

D. David Keller
Alan L. Landsberg
Wendy J. Stein
Raymond L Robin
James E. Mitchell
Ana Laura Olman
Dena B. Sacharow
Emily G. Romano
Stephanie M. MIchel
Maria N. Vernace, Of Counsel

We hope you attended and gained valuable knowledge at BCBAʼs Legal Malpractice Summit 
Seminar on October 10, moderated by David Keller.  At Keller Landsberg, we can provide 

a comprehensive assessment of your firmʼs policies and practices, in order to identify 
existing and potential  issues in handling client matters and compliance with the 

Rules Regulating The Florida Bar.

Feel free to contact us for a complimentary initial consultation to determine the potential 
benefits of a review of your firmʼs internal procedures.
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This year, Broward County National Adoption Day will take place Saturday, November 
22, 2014, at the Broward County Courthouse. As a board member of the Broward County 
Bar Association (BCBA) and chairman of Broward’s Adoption Day, I want to let you 
know what this special day is all about. The Honorable. John B. Bowman is the guiding 
force behind this great event and many thanks to him. 

Imagine a number of our Broward County Judges officiating over adoption proceedings 
for families adopting the children with whom they live. These families may have family 

members  adopting, or may be foster families adopting their foster children. Whatever the reason, it is a day filled with joy! 

Along with the adoptions, a celebration will be held for the families at the Courthouse. In addition to breakfast and lunch, there 
will be clowns, a disco, face painting and other activities. Children will receive personalized gifts and all the Chick-fil-A® they 
can eat! 

Imagine families leaving the Courthouse with smiles on their faces. Imagine our 
BCBA members sharing this joy by sending toys, games, clothing and donations for 
the children and families involved in this great day.  

How can you help? Please consider participating in this event by sending a gift for 
our families! This will help make their day extra special. Please email Jerry Siegel 
at jsiegel@lawfirminflorida.com to make a donation. Thank you.    

F

Jerome Siegel is a BCBA 
Board Member and has 
more than 35 years of 
experience practicing 
guardianship, wills, 
trusts, estate planning and 
probate law in Florida.  
He can be reached at The 
Law Office of Jerome R. 
Siegel, P.A. at 954-372-
1555 or toll-free at (888) 
447-6991. 
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classes, health seminars and “flex time.” 
Colleagues can be accountability part-
ners with whom to share goals such as 
weight-loss, quitting smoking or stress 
reduction.

If you work for an employer that offers 
a wellness program, take advantage! 
Good programs are often set up for per-
sonal control, so find out what benefits 

are available from your em-
ployer or benefits manager. 
Then, utilize benefits that 
will help you achieve your 
goals.

If you are an employer and 
cannot fit a wellness pro-
gram in your budget, con-
sider other ways of invest-
ing in employee health: 
adopt flexible work sched-
ule policies, participate in 
cause-related fitness walks 
or runs, or replace worksta-
tions with standing desks 
like Tom Oates did (Barris-
ter July 2014 p. [19]).

Whether you are an em-
ployee interested in taking control of 
your health or an employer aiming to 
increase productivity and reduce ex-
penses, become a leader at your office. 
Take advantage of employer-sponsored 
health activities and promote a culture of 
wellness by encouraging co-workers to 
do the same.   

by Lyn Sweetman

With the new focus on preventative 
care, a growing trend has emerged for 
employers to invest in employee well-
ness programs. An employee wellness 
program is a set of health care benefits 
and organizational policies designed to 
support healthy behavior in the work-
place and to improve overall health of 
employees. The benefits for employers 
include lower health care costs, lower 
absenteeism and higher 
productivity. The benefits 
for employees are just as 
valuable in terms of per-
sonal health.

Recently I had lunch with 
Denise Luczak, associ-
ate director of career and 
professional development 
at Nova Southeastern Uni-
versity Shepard Broad 
Law Center and BCBA 
member, who shared with 
me her positive experience 
with her employer’s well-
ness program and high-
lighted some of its key 
features.

“All employees and family members 
have access to experts in a wide variety 
of disciplines to assist with issues such 
as life coaching, financial management, 
elder care assistance, etc.,” Ms. Luczak 
said of the program. “You are entitled to 
a set number of free visits! I have taken 
advantage of one-on-one counseling, 
which I otherwise would not have had 
the opportunity to do. I am grateful for 
the excellent employee benefits.”

Like many programs, the university has 
an on-site fitness center. The program’s 
“flex time” policy allows employees to 
modify their traditional workday to pro-
vide time to exercise at the on-site gym 

or take a wellness seminar. “As long as 
you work 37.5 hours and your supervi-
sor approves, you can use that time for 
exercise,” Ms. Luczak explained. 
Employee wellness programs typically 
take a holistic approach to health, and 
the university’s program is no excep-
tion. Members of the program receive 
a quarterly wellness magazine packed 
with articles on a wide range of topics 

including healthy eating tips, work-life 
balance strategies, workout routines and 
spirituality. Other highlights of the pro-
gram include smoking cessation classes, 
weight-loss management and nutritional 
counseling.

Not only is participation good for an em-
ployees’ health, it will save them money. 

“The employer does make a big contri-
bution,” Ms. Luczak explained. “There 
are also no co-pays or deductibles.”

Wellness programs also provide an op-
portunity to get to know co-workers 
outside of the office through fitness 

legal health corner

Karlyn “Lyn” Sweetman is 
a Maryland attorney new 
to Broward County. She is 
currently a law clerk at Fis-
chler & Friedman, P.A. and 
plans to take the Florida 
Bar Exam in February 
2015.

Employee Wellness Programs

After retiring from the practice of law in 2001, Ms. Luczak 
spent twelve years traveling around the world as a private chef 
on luxury yachts where she was exposed to the importance of 
food and health and the necessity of living a balanced, holistic 
life. Denise Luczak, Esquire is currently an Associate Director 
of the NSU Shepard Broad Law Center in Fort Lauderdale, FL. 
She can be contacted at dluczak@nova.edu.
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Lawyer practicing in the 
Fort Lauderdale area 
since 1974. She may be 
contacted at 954-771-
0606 or by e-mail at 
NLHappeals@aol.com. 
For more information, see 
NancyLittleHo mann.
com.

SUPREME COURT CLARIFIES 
THAT UNDER THE CRIMINAL 
PUNISHMENT CODE (“CPC”), A 
JUDGE CANNOT IMPOSE A DE-
PARTURE SENTENCE ON RE-
MAND AFTER REVERSAL OF A 
PREVIOUS DEPARTURE SEN-
TENCE FOR FAILURE TO FILE 
WRITTEN FINDINGS TO SUP-
PORT THE DEPARTURE.

On review of a conflict between the 
Second and Fifth Districts, the supreme 
court discussed the departure cases de-
cided both before and after enactment of 
the CPC, noting that this case was its first 
post-CPC opportunity to determine the 
propriety of upward departure sentences 
after a court’s failure to provide a written 
rationale for doing so resulted in rever-
sal. The court pointed out that, where the 
total sentence points equal 22 points or 
fewer, a judge may not lawfully impose 
a sentence with an upward departure to 
a prison sanction without written find-
ings that a lesser sanction could present 
a danger to the public. It concluded that, 
where a judge initially imposes an up-
ward departure without those findings, 
and the sentence is reversed for that rea-
son, the judge is required on remand to 
impose a sentence within the guidelines. 
Bryant v. State, 39 Fla. L. Weekly S591 
(Fla. Oct. 9, 2014).

FOURTH DISTRICT ISSUES TWO 
OPINIONS DISCUSSING STAN-
DARD FOR DISQUALIFICATION 
OF JUDGES.

A litigant in four related civil cases 
sought disqualification of the judge in 
one of the cases, alleging that she had 
defamed him and sabotaged his cases 
before the judge presiding over the other 
three cases, causing that judge to recuse 
himself. The litigant set both judges for 
deposition to gather information to sup-
port his recusal petition. Finding the peti-
tion legally insufficient, the judge denied 
it, and the litigant filed a petition for pro-
hibition. The Fourth District denied the 
petition, finding that there was nothing 
in the record to support the purported in-
cidents of defamation and sabotage, and 
that the litigant could not “bootstrap his 
attempt to depose the judge into a con-
flict that would force her recusal.” The 
Fourth District noted its agreement with 
an observation in a Fifth District case 
that while the affiant “need not have per-
sonal knowledge of the facts asserted” 
in a disqualification affidavit, the affi-
ant “clearly must have some first-hand 
knowledge upon which to swear to the 
truth of the facts alleged. Otherwise, the 
affidavit is not truly an affidavit.” Keitel 
v. Agostino, 39 Fla. L. Weekly D2121 
(Fla. 4th DCA Oct. 8, 2014).

On the same date, the Fourth District 
issued an opinion in a criminal case, 
granting the state’s petition for prohibi-
tion and remanding for appointment of 
a successor judge. The original judge 
had released the defendant on his own 
recognizance without taking any evi-
dence or argument, in an apparent re-
action to the state’s decision to enter a 
nolle pros and re-file charges against the 
defendant, after the judge had refused to 
conduct a Williams hearing prior to trial. 
The opinion recited the standard for dis-
qualification as follows: “whether the 
facts alleged, which must be assumed to 
be true, would cause the movant to have 
a well-founded fear that he or she will 
not receive a fair trial at the hands of that 
judge.” State v. White, 39 Fla. L. Weekly 
D2126 (Fla. 4th DCA Oct. 8, 2014).

by Nancy Little Hoffman

Nancy Little Hoffmann 
is a Board-Certified 
Appellate Lawyer 
practicing in the Fort 
Lauderdale area since 
1974. She may be 
contacted at 954-771-
0606 or by e-mail at 
NLHappeals@aol.com. 
For more information, see  
NancyLittleHoffmann.com.
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The Power of Arbitrators: En-
forcement of an Illegal Contract?

On May 21, 2014, the court in The 
Village at Dolphin Commerce Cen-
ter, LLC v. Construction Service So-
lutions, LLC.,143 So.3d 942 (Fla. 
3rd DCA 2014) held that unless an 
arbitration award falls within the pa-
rameters of Fla. Stat. §682.13, a trial 
court does not have the authority to 
vacate an arbitration award. Signifi-
cantly, this case involved the arbitra-
tors’ decision to uphold an allegedly 
illegal contract pursuant to Fla. Stat. 
§489.128, which led to the enforce-
ment of the builder’s lien pursuant 
to Fla. Stat. §§713.08 and 713.21. 
The reasoning being that the award 
of arbitrators in statutory arbitration 
proceedings cannot be set aside for 
mere errors of judgment either as to 
the law or as to the facts. To allow for 
judicial review of the merits of an ar-
bitration award for any reason other 
than those stated in §682.13 would 
undermine the purpose of settling 
disputes through arbitration, and 
would require the trial court to step 
into an appellate position. Further, a 
panel gets its jurisdiction and scope 
from the agreement of the parties. 

The flow-down effect of this case 
was acknowledged by the Florida 
Supreme Court in Visiting Nurse 
Association of Florida, Inc., v. Ju-

piter Medical Center, Inc. (Fla. July 
10, 2014 WL 3360314).  In reversing the 
Fourth District’s holding that a court must 
first determine whether a contract is legal 
prior to enforcing an arbitral award, the 
Supreme Court found that so long as the 
arbitrators acted within the parties’ agreed 
powers, the “illegality of contract” argu-
ment did not constitute grounds to vacate 
the award under Fla. Stat. §682.13.

The Insurer’s Duty to Defend

On July 11, 2014, the 11th Circuit in 
J.B.D. Construction, Inc., v. Mid-Con-
tinental Casualty Co., 2014 U.S. App. 
LEXIS 13358, revisited a claim regarding 
the cost of removing or repairing defec-
tive work versus a claim for the costs of 
repairing damage to other property caused 
by defective work.  This case involved the 
J.B.D.’s complete construction of a fitness 
center that was ultimately damaged by 
water leaks.  J.B.D.’s commercial general 
liability policy excluded costs related to 
property damage related to J.B.D.’s sub-
contractor work.  More specifically, the 
original policy included a subcontractor 
exception to J.B.D.’s work, thereby ex-
cepting subcontractor damage.  However, 
this exception was eliminated by a limit-
ing endorsement to the policy.  Thus, the 
Middle District held, and the 11th Circuit 
confirmed, that the policy did not pro-
vide coverage to any component of 
the fitness center caused by J.B.D., or 
its subcontractors.

Regardless of the fact that the courts 
agreed on this point, the 11th Circuit 
reversed the Middle District’s hold-
ing that the insurer did not owe a duty 
to defend J.B.D. The Middle District 
found that “there was nothing on the 
face of the Counterclaim which indi-
cated damage to property other than 
the Fitness Center.” The 11thCircuit 
disagreed, stating that counts II and 
III of the Counterclaim unequivo-
cally stated a claim for “damage to 
other property.”   Thus, the 11th Cir-
cuit found the insurer owed no duty 
to indemnify, stating that no evidence 
existed regarding damage to “other” 
property. However, the insurer it did 
owe a duty to defend based on the 
counterclaims. The 11th Circuit re-
manded the case back for determi-
nation of consequential damages re-
sulting from the insurer’s failure to 
defend.    

Kimberly Gessner is a 
Board Certified Construc-
tion Attorney, specializing 
in Construction Litiga-
tion as well as general 
Commercial Litigation, 
and practices at the firm 
of Buchanan Ingersoll & 
Rooney PC, 1200 East Las 
Olas, Suite 500, Fort Lau-
derdale, FL, 33301. (954) 
335 1590.

by Kimberly Gessner

ConstruCtion 
Law update
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calendar of eventsNovember
Guardianship Class - 8 Hour Adult
Time: 9:00 a.m. – 4:00 p.m. 
Cost: $180 Registration fee
Venue: BCBA Conference Center
Contact: Tish at 954.832.3617 or tish@
browardbar.org 

Webinar CLE – Metadata
Time: 12:00 p.m. – 1:00 p.m. 
Cost: $25 BCBA Member; $35 Non-mem-
ber; Includes 1 CLE Credit  

2014 Nuts and Bolts Family Law Seminar
Time: 8:30 a.m. – 5:30 p.m.
Cost: $75 BCBA Member; $100 Non-
member; 
Venue: BCBA Conference Center
Includes 8 CLE Credits Applied For, Break-
fast, Lunch, and Cocktail Reception 

CLE - Recent Developments in Bank-
ruptcy Law
Speakers: Ashley Dillman Bruce, Esq., and 
Jeffrey Solomon, Esq. 
Time: 12:00 p.m. – 1:30 p.m. 
Cost: $15 BCBA Member; $25 Non-mem-
ber; Includes Lunch and 1 CLE Credit 
Venue: BCBA Conference Center 

West Broward Section CLE Luncheon: 
What Attorneys need to know about the 
American Taxpayer Relief Act 
Speaker: Greg Medalie, Esq. 
Time: 12:00 p.m. – 1:30 p.m. 
Cost: $25 Advance Registration; $30 Walk-
in Registration; Includes Lunch and 1 CLE 
Credit  
Venue: Plantation Preserve Golf Club 

“Bar at the Bar” Networking Event
Time: 5:30 p.m. – 7:30 p.m. 
Venue: Bull Market 210 SW 2nd St, Fort 
Lauderdale, FL 33301
Description:  Join us for after work net-
working.  Complimentary beverage and 
appetizers for BCBA Members.

1
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14

19

20

20

Upcoming Special Events

December 4, 2014 
Annual BCBA Member Holiday Party
Description: Be our guest and celebrate 
the upcoming Holiday Season with fellow 
BCBA Members, Sponsors, Directors and 
Staff.
Time: 5:30 p.m. – 8:30 p.m.
Venue: 110 Tower – 7th Floor; 110 SE 6th 
Street, Fort Lauderdale

January 16, 2015 
2015 Judicial Robing Ceremony
Mark Your Calendar
Venue: Broward County Courthouse – 
Jury Assembly Room
Sponsorships Available

Register for BCBA Events at www.browardbar.org
or call 954.832.3618
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